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Court of Appeals of the District of Columbia 


No. 5572. 

Jessie M. Van Skndex et al., Administrators, &cj, et al., 

Appellants, 


Oscar Wilkinson et al. 


a Supreme Court of the District of Columbia^ 

Equity. No. 52301. 

j 

Oscar Wilkinson, Levi H. David, Samuel J. SolomPn, Gary 
and Risher, Inc., a Corporation; The National Benefit 
Life Insurance Company, a Corporation, Plaintiffs, 

j 

vs. 

Jessie M. Van Senden, Otto G. Van Senden, and National 
Savings and Trust Company, a Corporation, Adihinistra- 
tors of the Estate of Herman W. Van Senden, Deceased; 
G. G. Loehler Construction Co., Inc., a Corporation, De¬ 
fendants. 

United States of America, 

District of Columbia, ss: 

\ 

Be it remembered, That in the Supreme Court of! the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the abov^-entitled 
cause, to wit: 
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1 Bill of Complaint. 

Filed January 7, 1931. 

In tlie Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 52301. 

Oscar Wilkixsox, Levi H. David, Samuel J. Solomox, Gary 
and 11 is her, Ixc., a Corporation; The National Benefit 
Life Insurance Company, a Corporation, Plaintiffs, 


vs. 


Jessie M. Vax Sexdex, Otto G. Vax Sexdex, and Natioxal 
Savings and Trust Compaxy, a Corporation, Administra¬ 
tors of the Estate of Herman W. Van Senden, Deceased; 
G. G. Loehler Construction Co., Inc., a Corporation, De¬ 
fendants. 


To the Honorable Justices of the Supreme Court of the 
District of Columbia, holding an equity court: 

Oscar Wilkinson, Levi H. David, Samuel J. Solomon, Gary 
and Risher, Inc*., a corporation, and The National Benefit 
Life Insurance Company, a corporation, by their bill of 
complaint, respectfully represent and show unto the court 
as follows: 


1. The plaintiffs, Oscar Wilkinson and Levi II. David 
are citizens of the United States and residents of the Dis¬ 
trict of Columbia; the plaintiff Samuel J. Solomon is a 
citizen of the United States and resident of Silver Spring, 
Maryland; the plaintiff, Gary and Risher, Inc., is a corpora¬ 
tion organized and existing under and by virtue of the laws 
of the District of Columbia; the plaintiff, The National 

Benefit Life Insurance Company, is a corporation 
2 organized and existing under the laws of the District. 

of Columbia, and having an office and being engaged 
in business in the District of Columbia. Each plaintiff 
brings this suit in his or its own right, respectively. 

2. The defendants, Jessie M. Van Senden and Otto G. 
Van Senden, are citizens of the United States, and residents 
of the District of Columbia; the defendant, National 
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Savings and Trust Company, is a corporation organized 
and existing under and by virtue of the laws of the District 
of Columbia; the said defendants, Jessie M. Van Senden, 
Otto G. Van Senden and National Savings and Trust Com¬ 
pany, are sued herein as Administrators of the Estate of 
Herman W. Van Senden, deceased; the defendant, G. G. 
Loehler Construction Co., Inc., is a corporation Organized 
and existing under and by virtue of the laws of the State 
of Delaware, engaged in and having a place of business in 
the District of Columbia, and is sued in its own right. 

3. On to-wit, the 29th day of May, 1929, the defendant, 

G. G. Loehler Construction Co., Inc., did purchase from the 
plaintiff, The National Benefit Life Insurance Company, 
acting by and through Mortimer F. Smith, as agent for the 
said plaintiff, certain real properties in the District of 
Columbia, known and described as follows: 

(a) Part of Original Lot 2 in Square 455, described as 
follows: 

I 

Beginning at a point on the North line of “Ft’ Street 
North 3 feet 6 inches East from the Southwest corner of 
said lot and running thence North 50 feet; thencd West 3 
feet 6 inches; thence North 51 feet 1014 inches to the rear 
line of said lot; thence East 26 feet 7Vi> inches; thence 
South 101 feet 10Vi inches to said “F” Street' thence 
West along “F” Street 23 feet 1% inches to the begin¬ 
ning : 

O 

said property being improved by a five story brick building 
known as 609 F Street, N. W., Washington, D. C., and being- 
then and ever since occupied by the plaintiff, The 
3 National Benefit Life Insurance Company, as and 
for its home office and principal place of business. 

(b) Part of Lots 64, 65 and 66 in George B. Cbburn’s 
Subdivision of Square 237, as per plat recorded in Liber 

H. D. C. folio 21 of the Records of the Office of the Surveyor 
of the District of Columbia, contained within the following 
metes and bounds, viz:—Beginning for the same I at the 
Northeast corner of said Lot 66 and running thence W"est 
54 feet 5 inches along the line of North U Street; ; thence 
South 20 feet; thence East 54 feet 5 inches to line of 13th 
Street West; and thence North 20 feet to beginning, said 

I 
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propertv being improved bv premises 1924—13th Street, 
N. W. 

(c) Lot 32 in Samuel A. Drury’s Subdivision of Lots in 
Square 273, as per plat recorded in Liber No. 16 folio 139 
of the records of the Office of the Survevor of the District 
of Columbia, said property being improved by premises 
1209 IT Street, N. W. 

4. In part of the consideration for the purchase of the 
aforementioned properties the said defendant, G. G. Loeh- 
ler Construction Co., Inc., did execute and deliver to the 
plaintiff, The National Benefit Life Insurance Company, the 
said defendant ’s certain promissory notes in the aggregate 
principal sum of $70,000, payable to the order of said The 
National Benefit Life Insurance Company, five years after 
their date, with interest thereon from date until paid, at 
the rate of 6% per annum, payable semi-annually, each 
installment of interest to bear interest after maturity, if 
not then paid, at the rate aforesaid; said notes being sep¬ 
arately and severally secured as follows by first deeds 
of trust executed by the defendant, G. G. Loehler Construc¬ 
tion Co., Inc., to Huver I. Brown and Charles B. Lee, 
trustees, each of said deeds of trust being dated May 29, 
1929, and recorded May 29, 1929, among the Land Records 
of the District of Columbia: 

4 (a) $40,000, secured by deed of trust on premises 

609 “F” Street, N. W. * 

(b) $20,000, secured by deed of trust on premises 1924 
13th Street, N. W. 

(c) $10,000, secured by deed of trust on premises 1209 
“U” Street, N. W. 

5. Thereafter, on May 29, 1929, the defendant, G. G. 
Loehler Construction Co., Inc., did execute its certain 
promissory notes, as hereinafter set forth, in the aggregate 
principal sum of $39,500, all of said notes being payable 
to the order of one Lewis H. Ward, on or before one year 
after their date, with interest thereon from date until paid, 
at 6% per annum, payable monthly, each installment of 
interest to bear interest after maturity if not then paid, 
at the rate aforesaid. Lewis H. Ward did thereupon en¬ 
dorse said notes without recourse and did re-deliver them 
to the said defendant G. G. Loehler Construction Co., Inc. 
The defendant, G. G. Loehler Construction Co., Inc., did 
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execute and deliver three certain deeds of trust td James J. 
Becker and Charles E. Marsh, Trustees, to secure paid notes, 
as hereinafter set forth, each of said deeds of ti}ust being 
dated May 29,1929, and being recorded May 29,19^9, among 
the Land Records of the District of Columbia, j Said de¬ 
fendant did thereupon deliver certain of said notes to the 
plaintiffs as hereinafter set forth, said notes bein^; secured 
respectively upon the properties and being delivered to the 
persons set forth as follows: 

(a) $5,000 principal amount represented by mptes num¬ 
bered 1 to 5, inclusive, of 20, were secured by preferred 
lien under second deed of trust on premises 609 |F Street, 
N. W., subject to first deed of trust of $40,000 aforemen¬ 
tioned; the defendant G. G. Loehler Construction ICo., Inc., 

delivered said notes to the plaintiffs, Wilkinson, 
5 David and Solomon, in payment of certain indebted¬ 
ness of said defendants to said plaintiffs, asp follows: 

(1) Note No. 1 for $932.50 to plaintiff David. 

(2) Note No. 2 for $932.50 to plaintiff Solomon^ 

(3) Notes Nos. 3 and 4 each for $1,000, and note No. 5 
for $1,135 to plaintiff Wilkinson. 

i 

(b) $15,000 principal amount of said notes ^umbered 

from 6 to 20, inclusive, were secured by deferred lien under 
second deed of trust on premises 609 F Street, N.|W., sub¬ 
ject to first deed of trust for $40,000 aforementioned, and 
subject also to preferred lien of notes listed in sub-para- 
graph (a) immediately above, for $5,000. The defendant 
G. G. Loehler Construction Co., Inc. did deliver $10,000 
principal amount of said notes fo Herman W. Van Senden 
as collateral security for an indebtedness of the said de¬ 
fendant to the said Herman W. Van Senden, as hereinafter 
set forth. j 

(c) $12,000 principal amount of said notes numbered 
from 1 to 6 inclusive, were secured bv second deed! of trust 
on premises 1924—13th Street, N. W., subject to first deed 
of trust, for $20,000 aforementioned. The defendant G. G. 
Loehler Construction Co., Inc. did deliver said notgs to the 
plaintiffs Wilkinson, David and Solomon on account of 
certain indebtedness of the said defendant to the sajid plain¬ 
tiffs in the amounts as follows: 
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(1) Note No. 1 for $2,235 to plaintiff David. 

(2) Note No. 2 for $2,235 to plaintiff Solomon. 

(3) Notes Nos. 3, 4 and 5, each for $2,000, and Note No. 
6 for $1,530 to plaintiff Wilkinson. 

(d) $7,500 principal amount of said notes were secured 
by second lien deed of trust on premises 1209 U 
6 Street, N. W., subject to first trust for $10,000. The 
defendant G. G. Loehler Construction Co., Inc., did 
deliver said notes to the plaintiff, Gary and Risher, Inc. as 
collateral security for the payment of a certain promissory 
note of said last named defendant, in the principal sum of 
$4,000, dated May 29, 1929, and payable to the order of the 
said plaintiff, Gary and Risher, Inc. ninety days after its 
date. 

6. Thereupon, on May 29, 1929, the defendant, G. G. 
Loehler Construction Co., Inc., and the plaintiff, The Na¬ 
tional Benefit Life Insurance Company, acting by and 
through its agent, Mortimer F. Smith, did enter into a cer¬ 
tain indenture of lease in and by which indenture the said 
defendant did lease unto said plaintiff premises 609 F 
Street, N. W., for a term of one year from said date with 
privilege to said plaintiff to renew said lease from year 
to year, for an additional term of four years at and for a 
monthly rental of $416.67. The said plaintiff, on to-wit, 
May 29, 1930, did exercise its option to renew said lease 
for a period of one year from said date and did notify said 
defendant thereof. The plaintiff, The National Benefit Life 
Insurance Company, did also lease from said defendant 
premises 1209 U Street, N. W., for a period of one year 
from May 29, 1930, at and for a monthly rental of $12*0.00, 
with like privilege of renewal; but the said plaintiff did not 
renew said lease upon its expiration on May 29, 1930, and 
vacated said premises before said date. 

7. Thereafter on the 13th day of June, 1929, the de¬ 
fendant, G. G. Loehler Construction Co., Inc., being indebted 
to Herman W. Van Senden in the amount of $4,000 did de¬ 
liver to the said Herman W. Van Senden $10,000 principal 
amount of deferred lien second trust notes secured upon 
premises 609 F Street, N. W., as has been set out in sub- 
paragraph (b) of paragraph 5 hereof, said notes being de¬ 
livered as collateral security for said obligation; and as fur¬ 
ther security for said obligation the said defendant G. G. 
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Loeliler Construction Co., Inc. and the said Herman W. Van 
Senden did execute a certain agreement entitled! 4 ‘Assign¬ 
ment and Power of Attorney” in and by which agree- 
7 ment the defendant G. G. Loehler Construction Co., 
Inc. did assign, set over and transfer to the said Her¬ 
man W. Van Senden all rents and profits issuing out of 
premises 609 F Street, N. W., 1209 U Street, Nj. W., and 
192-4—13th Street, N. W., from the date of said Agreement 
until such time as the said defendant’s indebtedness to said 
Herman W. Van Senden should have been discharged in full; 
and in and by said agreement the said defendant did appoint 
the said Herman W. Van Senden its attorney to receive the 
rents and profits from said premises, said appointment to 
be irrevocable within the term stated therein; and in con- 
sideration of said acts on the part of the defendant G. G. 
Loehler Construction Co., Inc., the said Herman W. Van 
Senden did agree in and by said agreement, that after de¬ 
duction of the usual real estate commission for the collec¬ 
tion of said rents, he, the said Herman W. Vanj Senden, 
would apply the said net rents first to the payment of all 
interest and other charges under indebtednesses; secured 
by liens senior to the liens securing the aforementioned 


notes for $10,000 deposited by the said defendant with the 
said Herman W. Van Senden as aforesaid; and it was fur¬ 
ther provided in said agreement that after the payment 
of all interest and other charges under said indebtednesses 
secured by liens senior to the liens securing the aforemen¬ 
tioned notes for $10,000, the said Herman W. Van Senden 
might apply the balance to any interest, bonus, comfnissions 
or principal indebtedness ow’ed the said Herman fW. Van 
Senden by the said G. G. Loehler Construction Co., Inc. 
A copy of said agreement is hereto annexed, j marked 
“Plaintiffs’ Exhibit A” and is prayed to be read ^nd con¬ 
sidered as a part of this bill of complaint. Plaintiffs are 
informed and believe and therefore aver that said agree¬ 
ment was in full force, effect and operation at all tinfes from 
the date thereof up to and including June 20, 1930. 

8. At all times after delivery to the plaintiffs, Wilkinson, 
David and Solomon, of the promissory notes of the 
8 defendant referred to in sub-paragraphs (a) and (c) 
of paragraph 5 of this bill of complaint, the said 
plaintiffs, respectively, have been and still are the holders 
and owners of said notes. The defendant, G. G. Loehler 
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Construction Co., Inc. did default in the payment of its 
promissory note for $4,000 held by the plaintiff, Gary and 
Risher, Inc. and referred to in sub-paragraph (d) of para¬ 
graph 5 hereof, and thereafter to-wit, on the — day of-, 

1930, the said plaintiff, Gary and Risher, Inc., did cause the 
collateral to said notes, to-wit $7,500 principal amount of 
notes of said defendant, secured by second deed of trust on 
premises 1209 U Street, N. W., as more particularly de¬ 
scribed in sub-paragraph (d) of paragraph 5 hereof, to be 
sold at public auction at the office of Thomas J. Owen & 
Sons, in the District of Columbia, and said plaintiff, Gary 
and Risher, Inc., did thereupon become the purchaser of 

said $7,500 second deed of trust notes at said auction as 

! 

highest bidder therefor, and have been at all times since 
and still are the owners and holders of said notes. 

9. The defendant, G. G. Loehler Construction Co., Inc., 
remained the owner of said premises 609 F Street, N. W., 
1924—13th Street, X. W., and 1209 U Street, X. W., at all 
times from and after May 29, 1929, until June 20, 1930, on 
which last mentioned date the said premises were sold at 
foreclosure sale by public auction by James J. Becker and 
Charles E. Marsh, as trustees, under the respective second 
lien deeds of trust referred to in paragraph 5 hereof. 

10. Herman W. Van Senden died intestate on October 4, 
1929. On December 5, 1929, the defendants, Jessie M. Van 
Senden, Otto G. Man Senden and National Savings and 
Trust Company (hereinafter for convenience called the de¬ 
fendant administrators) were appointed Administra- 

9 tors of the Estate of the said Herman W. Van Senden 
by the Supreme Court of the District of Columbia, 
holding a Probate Court. The defendant administrators 
qualified and gave undertaking as said administrators on 
December 13, 1929, and have, at all times thereafter, con¬ 
tinued to act as Administrators of the Estate of the said 
Herman W. Van Senden. 

11. From and after the execution of the said agreement 
between the defendant, G. G. Loehler Construction Co., Inc., 
and the said Herman W. Van Senden, up to June 20, 1930, 
the plaintiff Gary and Risher, Inc., acted as agent for 
Herman W. Van Senden, and after the death of the said 
Herman W. Van Senden, as agent for the defendant ad¬ 
ministrators, in the collection of the rents from the afore¬ 
mentioned properties. The plaintiff, Gary and Risher, Inc., 
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as agent aforesaid, did collect said rents, deducting a 5% 
commission for the collection thereof, and did account to 
the said Herman W. Van Senden, and after his! death to 
the defendant administrators, for all of said rents from 
the date of said assignment up to June 20, 1930.; During 
said period of time the plaintiff Gary and Risjier, Inc., 
accounted to the said Herman W. Van Senden ahd to the 
defendant administrators for net rents collected (dfter pay¬ 
ment of said commissions and sums specified in paragraph 
12, and all expenses) in the amount of $6,020.72. plaintiffs 
are informed and believe, and therefor aver, that! in addi¬ 
tion to said sums so collected by the plaintiff, Gary and 
Risher, Inc., for which they accounted to the said Herman 
W. Van Senden or the defendant administrators, as afore¬ 
said, the defendant administrators have collected certain 
rents from said properties direct in an amount unknown to 
these plaintiffs. 

12. After the execution of the said agreement i between 
Ihe defendants, G. G. Loehler Construction Co. Jnc., and 
Herman W. Van Senden, the said Herman W. Van Senden 
and the defendant administrators did pay over ce'r- 
10 tain sums on acount of interest upon the $5,000 
preferred lien second trust notes, secured upon prem¬ 
ises 609 F Street, X. TV, and held by the plaintiffs, 
Wilkinson, David and Solomon, the sum of $229(75; and 
on account of interest on the $12,000 second trust note, 
secured upon premises 1924—13th Street, X". W., the sum of 
$551.23; and on account of interest on the $750(1 second 
trust note, secured upon promises 1209 IT Street,; X. W., 
the sum of $ —; the defendant Herman W. Van;Senden 
and/or the defendant administrators, pursuant, hlso, to 
said agreement, did pay certain taxes which were: due on 
premises 609 F Street, X. W., in the months of September, 
1929, and March 1930, in the aggregate principal pum, as 
plaintiffs are informed and believe, and therefore aver, of 
$582.40; and did pay interest due November 29, 1929, on 
first trust note for $40,000, secured upon premises 609 F 
Street, N. W., in the amount of $1200; and did pay first 
trust interest due November 29, 1929, on notes for $20,000, 
secured by first trust on premises 1924—13th Street^ N. W., 
in the amount of $600; and did pay interest due November 
29, 1929, on first trust notes on premises 1209 U Street, 
N. W., in the amount of $300. j 
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13. Contrary to the terms of the aforementioned agree¬ 
ment between G. G. Loehler Construction Co. Inc. and Her¬ 
man AY. Van Semlenj and in violation thereof, the defendant 
administrators failed, neglected and refused to apply the 
net rents from 609 F Street, X. AY., 1924—13th Street, X. AA 7 ., 
and 1209 IT Street, X. AY., collected and received by them, 
to the payment of interest and other charges under indebt¬ 
ednesses secured bv liens senior to the liens securing the 
notes held by the said Herman AA 7 . Van Senden, except as 
above stated. The following is a list of interest and other 
charges whicli have accrued and become due under said 
indebtednesses, which interest and other charges the defend¬ 
ant adminstrators have failed, neglected and re- 
11 fused to pay: 

Interest on $40,000 first trust notes secured upon 609 F 
Street, X. AY., due May 29, 1930, in the amount of $1200, 
with interest thereon from May 29, 1930; 

Interest on $20,000 first trust note secured upon 1924— 
13th Street, X. AA"., due May 29, 1930, in the amount of 
$600, with interest thereon from May 29, 1930. 

Interest on $10,000 first trust note secured upon 1209 
F Street, X. AA"., due May 29, 1930, in the amount of $300, 
with interest thereon from May 29, 1930. 

Taxes for entire fiscal year ending June 30, 1930, on 
premises 1924—13th Street, X. AY., in the amount of $182.58, 
with penalties accrued thereon. 

Interest from April 29, 1930, to June 20, 1930, on $5000 
preferred second trust notes secured upon 609 F Street, 
X. AA"., in the amount of $25.00. 

Interest from April 29, 1930, to June 20, 1930, on $12,000 
second trust note secured upon premises 1924—13th Street, 
N. AY., in the amount of $60.00. 

Interest from April 29, 1930, to June 20, 1930, upon 
$7500 second trust notes secured upon 1209 U Street, N. 
AA 7 ., in the amount of $37.50. 

Principal of notes secured by preferred second lien deed 
of trust on 609 F Street, X. AV., due May 29, 1930, in the 
amount of $5,000.00. 

Principal of not£s secured by second lien deed of trust 
notes on 1924—13th Street, X. AA"., due Alay 29, 1930, in the 
amount of $7500. 
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Principal of notes secured by second lien deed of trust 
notes on 1924-13th Street, N. W., due May 29, 1950, in the 
amount of $12,000. 


34. The defendant, G. G. Loehler Construction Co. Inc., 
did not pay nor did anyone else pay the principal of any of 
the notes, in the aggregate principal sum of $39,500, more 
particularly referred to in paragraph 5 supra, or any part 
thereof, which notes matured on May 29, 1930; thereafter, 
on to-wit June 20, 1930, the said James J. Becker and 
Charles E. Marsh, as Trustees, pursuant to instruc- 


12 tions from the holders of said notes, and gfter ten 
days public advertisement thereof pursuant to law, 
did sell the said properties 609 F Street, N. W., 39|24—13th 
Street, N. W., and 1209 U Street, N. W., at publii auction 
under the respective second lien deeds of trust securing 
said notes, said sales being made in each instance subject 
to the first deeds of trust on said properties. Said sales 
were conducted bv Vernon G. Owen of Thomas J. Owen & 


Son, auctioneer. At each of said sales the said Vernon G. 


Owen announced that there was a fund in the bands of 


the defendant administrators for application to I accrued 
and overdue interest and taxes on the said properties. At 
said foreclosure sales premises 609 F Street, N. W., were 
purchased by the plaintiffs, Wilkinson, David and Solomon, 
for the sum of $3,000, subject to the first trust thereon of 
$40,000; premises 1924—13th Street, N. W., were purchased 
by plaintiffs, Wilkinson, David and Solomon, for the sum 
of $5,000, subject to first trust of $20,000; and premises 
1209 IT Street, N. W., were purchased by the plaintiff, 
Gary and Rislier, Inc., for the sum of $1,000, subject to 
first trust of $30,000. The trustees, James J. Becker and 
Charles E. Marsh, did thereafter convey said properties 
to the aforesaid respective purchasers in fee simple, and 
the purchase price for each of said properties, less charges 
under said sales, were credited on account of the respective 
principal amount of said second trust notes. The said re¬ 
spective deeds from said Becker and Marsh, Trustees, are 
duly recorded among the land records of the District of 
Columbia. 

15. After crediting the net purchase price of the afore¬ 
mentioned properties sold at foreclosure sale, as stated in 
paragraph 14 supra, on the second trust notes for default 

i 
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in the payment of which said properties were sold, there 
remains unpaid on said notes, and each of them, 

13 held by the plaintiffs, Wilkinson, David and Solomon 
respectively, as aforesaid, large sums of money in ex¬ 
cess of all net rents collected by and received by the said 
Herman W. Van Senden and the defendant administrators, 

and not heretofore disbursed bv them as aforementioned. 

• 

16. Plaintiffs are advised by counsel, and therefore aver 
that thev are entitled to an accounting from the defendant 
administrators of all monevs received bv them, or bv the 
said Herman W. Van Senden, from rents from the afore¬ 
mentioned properties under and pursuant to agreement 
between G. G. Loehler Construction Co. Inc. and said Her¬ 
man W. Van Senden, set out as Exhibit “A” hereof; that 
thev are entitled to have the monevs collected and received 
by the said Herman TV Van Senden and the defendant 
administrators by way of rents from said properties not 
heretofore disbursed by them as set out in paragraph 12 
hereof, applied to the payment of interest and other charges 
as set out in paragraph 13 hereof, in exoneration of the liens 
on said properties and in exoneration of the obligations 
which the plaintiffs, Wilkinson, David, Solomon and Gary 
and Risher, Inc., would otherwise have to pay on said proper¬ 
ties; and that the said plaintiffs, Wilkinson, David, Solomon 
and Gary and Risher, Inc., are entitled to a money decree 
against the defendant G. G. Loehler Construction Co. Inc., 
for anv defieienev remaining on the second trust notes of 
the said defendants held by them respectively after ap¬ 
plication of said payments. 

17. The plaintiffs are without adequate remedy at law and 

have no remedv save in this Honorable Court. 

%■ 

Wherefore, the premises considered the plaintiffs pray: 

1. That process may issue out of this Honorable Court 
directed to the said defendants and each of them, com¬ 
manding each of said defendants to appear on a day therein 
to be named and to answer the exigencies of this 

14 bill of complaint. 

2. That the defendant administrators may be re¬ 
quired to account to these plaintiffs for all moneys received 
by them, or by Herman W. Van Senden from rents from 
premises 609 F Street, N. W., 1924—13th Street, X. W., and 
1209 U Street, X. W., in the District of Columbia, under and 
by virtue of Assignment Agreement between the defendants 


OSCAR WILKINSON ET AL. 


13 


G. G. Loeliler Construction Co. Inc. and the said Herman W. 
Van Senden, referred to in the body of this bill of complaint. 

3. That this court may enter a decree requiring the de¬ 
fendant administrators to apply all net rents from 609 
F Street, N. W., 1924—13th Street, N. W., and 1209 |U Street, 
N. W., collected or received by them, and not heretofore 
disbursed for interest or other charges, as set out) in para¬ 
graph 12 hereof, toward the payment of interest and other 
charges set out in paragraph 13 of this bill of complaint. 

4. That the plaintiffs Wilkinson, David, Solomon and 
Gary and Risher, Inc., as holders of second trust notes of 
the defendant G. G. Loehler Construction Co. Inc.; overdue 
and unpaid, may have a money decree against said defend¬ 
ant G. G. Loehler Construction Co., Inc. for any (deficiency 
under said notes remaining unpaid after the application 
of the payments from the defendant administrators. 

5. And for such other and further relief as thie nature 
of the case may require and to the court may sdem meet 
and proper. 

OSCAR WILKINSON, 

OSCAR WILKINSON, ! 

LEVI II. DAVID, 

LEVI H. DAVID, 

SAMUEL .T. SOLOMON, 

SAMUEL J. SOLOMON, I 

15 GARY AND RISHER, INC., 

By DANIEL M. GARY, ||seal.] 

President. 

THE NATIONAL BENEFIT LIFE 
INSURANCE COMPANY, j 
By R. H. RUTHERFORD, 

President, Plaintiffs. 

DOUGLAS, OBEAR & DOUGLAS, i 

Southern Building, 

Bv EDMUND D. CAMPBELL, 

ALAN B. DAVID, 

ALAN B. DAVID, 

McLachlen Bank Building, 

OSCAR S'. WILKINSON, 

Southern Building, Attorneys for Plant- 
tiffs Oscar Wilkinson, Levi H. David, 
and, Samuel J. Solomon . 
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HOUSTON & HOUSTON, 

615 F Street N. IT 7 ., 

By CHARLES H. HOUSTON, 

Attorneys for Plaintiff Gary and Risher, Inc. 
HUVER I. BROWN, 

HUVER I. BROWN, 

609 F Street N. IT 7 ., Attorney for Plain¬ 
tiff The National Benefit Life Insurance 
Company. 

16 District of Columbia, ss: 

Samuel J. Solomon being first dulv sworn does on oath 
depose and say that he has read the foregoing and annexed 
bill of complaint subscribed by him, and knows the contents 
thereof, and that he verily believes the statements con¬ 
tained therein to be true. 

SAMUEL J. SOLOMON. 

Subscribed and sworn to before me this 15th dav of De- 

% 

cember, 1930. 

[seal.] 1 GERTRUDE ELLIS, 

Notary Public, D. C. 

17 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. No. —. 

Oscar Wilkinson et al., Plaintiffs, 

vs. 

Jesse M. Van Senden et ah, Defendants. 
Plaintiffs' Exhibit “A.” 

i 

Assignment and Power of Attorney. 

Whereas G. G. Loehler, President of the G. G. Loehler 
Construction Company, Inc., on or about May 31, 1929, did 
receive from Daniel M.Gary on behalf of said Company, eight 
certain promissory notes bearing date May 29, 1929, pay¬ 
able to the order of Lewis H. Ward, one vear after date, and 
bearing interest at the rate of six (6%) per centum per 
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annum, interest payable monthly; notes Nos. 1 to Tiinclusive 
being in the respective sum of One Thousand ($1,000.00) 
Dollars each, and note No. 8 being in the sum of ifave hun¬ 
dred ($500.00) Dollars; said notes being endorsed with¬ 
out recourse by the said Lewis H. Ward, and being secured 
on Lot 32 in Square 273 of the District of Columbia; 

And whereas the aforesaid notes were then and are now 
the property of the said Daniel M. Gary, and were, received 
by the said G. G. Loehler in trust for the exclusive pur¬ 
pose of negotiating the same for the sum of Three Thousand 
($3,000.00) Dollars, which was to be paid over to jthe said 
Daniel M. Gary, on or before May 31, 1929, or |the said 
notes to be returned to the said Daniel M. Gary. 

18 And whereas the — G. G. Loehler did discount the 
said notes with Herman W. Van Senden for about 
the sum of Four Thousand ($4,000.00) Dollars, but! did not 
and has not paid over to the said Daniel M. Gjary the 
proceeds realized or any part or portion thereof; 

And Whereas the said G. G. Loehler desires to redeem 
said notes for the express purpose of delivering the same 
to the owner, the said Daniel M. Gary; 

Now therefore it is hereby agreed by and between the 
said G. G. Loehler Construction Company, Inc., gnd the 
said Herman W. Van Senden, this 13th day of June, 1929. 

1. Herman W. Van Senden will surrender to the said 
Daniel M. Gary, upon the order of the G. G. Loeljer Con¬ 
struction Company, Inc., the aforesaid notes when and 
upon receiving from the G. G. Loehler Construction Com¬ 
pany, promissory notes of the said G. G. Loehler Construc¬ 
tion Company, Inc., bearing date May 29, 1929, payable to 
the order of Lewis H. Ward, one year after date, aijd bear¬ 
ing interest at the rate of six (6%) per centum per annum, 
interest payable monthly, in the aggregate principal amount 
of Ten Thousand ($10,000.00) Dollars. Said notes to be 
endorsed without recourse by the said Lewis H. Ward, and 
being secured on Part of Original lot Two (2) in Square 
Four Hundred and Fifty-five (455) of the District of 
Columbia. 

2. The said G. G. Loehler Construction Company, Inc., 
does hereby assign, set over and transfer to the said Herman 
W. Van Senden all rents and profits issuing or arising out 
of premises 609 F Street, Northwest, 1209 You Street, 
Northwest, and 1924 Thirteenth Street, Northwest (all in 

i 

i 

i 

j 

i 

i 

i 

i 
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the city of Washington, District of Columbia), from the 
date of these presents; and does further by these presents 
appoint the said Herman W. Van Senden its true and 
19 lawful attorney for it and in its name, place and 
stead, to collect, compound, sue for, and receive the 
said rents and profits, with full power of substitution and 
revocation of sub-agents; this appointment irrevocable 
within the term hereinafter stated. 

3. The said G. G. Loehler Construction Company, Inc., 
does further agree that the said Herman W. Van Senden 
shall charge the usual real estate commission for collection 
of said rents, and deduct the same as a first charge on the 
same; and thereafter the said Herman W. Van Senden 
shall apply the net rents to the payment of all interest, 
and other charges under indebtednesses secured by lien 
senior to the lien securing the aforesaid notes; and the 
balance to any interest, bonus, commissions, or principal 
indebtedness owed the said Herman W. Van Senden by the 
said G. G. Loehler Construction Company, Inc.; and this 
agreement to be in full force and effect until the said in¬ 
debtedness, principal, interest and charges, has been dis¬ 
charged in full. 

4. The said Herman W. Van Senden hereby reserves the 
right at his option to enforce all his rights, powers and 
privileges as a creditor, the same as if this agreement had 
never been executed; but the exercise of said rights, powers 
and privileges shall not work a revocation of this agreement 
unless and until the said indebtedness has been fully dis¬ 
charged as above provided. 

5. The said G. G. Loehler Construction Company, Inc., 
hereby revokes all previous powers of attorney whatsoever 
executed and given by it concerning the collection of said 
rents; and further agrees to execute such other and further 
assignments as necessary to make this agreement com¬ 
pletely effective. 

In testimony whereof the said G. G. Loehler Construction 
Company, Inc., by and thru G. G. Loehler, its President and 
attorney in fact, has caused its corporate name and seal 
to be affixed; and the said Herman W. Van Senden has 
affixed his hand and seal, on the day and date above written, 
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to-wit June —, 1929, in the City of Washington, Dis- 

20 trict of Columbia. 

G. G. LOEHLER CONSTRUCTION 
COMPANY, INC., i 

By F. G. LOEHLER, j 

President . 

HERMAN W. VAN SENDEN. [seal.] 
HERMAN W. VAN SENDEN. 

| 

District of Columbia, ss: 

I, John T. Risher, a Notary Public in and for tlie District 
of Columbia, do hereby certify that G. G. Loehljer who is 
personally well known to me as the person named as attor¬ 
ney in fact of the G. G. Loeliler Construction Company, 
Inc., in the foregoing and annexed Assignment apd Power 
of Attorney, bearing date on the 13th day of June, 1929, 
personally appeared before me in said District, and as at¬ 
torney in fact as aforesaid, and bv virtue of the authority 
vested in him by said Assignment and Power of Attorney, 
acknowledged the same to be the act and deed of jthe G. G. 
Loeliler Construction Company, Inc., the assignor find prin¬ 
cipal therein. 

Given under mv hand and seal this 13th dav of June, 1929. 

JOHN T. RISITER, ! 

Notary Public for D. C. 

21 Motion to Dismiss Bill . 


Filed January 24,1931. 

* # * * * # .* 

Now comes Jessie M. Van Senden, Otto G. Van] Senden, 
and National Savings and Trust Company, a corporation, 
as administrators of the estate of Herman W. Vanj Senden, 
deceased, by their attorney, Webster Ballinger, apd move 
the Court to dismiss the bill of complaint as to them upon 
the following grounds: 

1. It. appears on the face of the bill that plaintiffs are 
not parties to the assignment between G. G. Loeliler Con¬ 
struction Company and these defendants’ intestate, and 
that plaintiffs have no interest in or rights under paid as¬ 
signment. 


2—5572a 


i 
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2. That said assignment was not made for tlie benefit 
of any ot* the plaintiffs and no privity of contract exists, 
or ever existed, between any of the plaintiffs and these 
defendants’ intestate. 

3. There is want of equity in the bill. 

4. The bill does not allege facts sufficient to constitute 
a cause of action against these defendants. 

5. And upon other grounds apparent upon the face of the 
bill. 

WEBSTER BALLINGER, 
Attorney for Defendant Administrators. 


22 Messrs. Douglas, Obear & Douglas, Alan B. David, 
Oscar S. Wilkinson, Houston & Houston, ITuver T. 
Brown, Attorneys for Plaintiff 

Please take notice that the foregoing motion to dismiss 
will be for hearing on Fridav the 30th dav of January 1931, 
at 10 o’clock in the forenoon, or as soon thereafter as 
counsel mav be heard. 

WEBSTER BALLINGER, 
Attorney for Defendant Administrators. 


Service of a copy of the foregoing motion and notice 
of hearing admitted this 24th dav of January 1931. 

DOUGLAS, OBEAR & DOUGLAS, 
Bv EDMUND D. CAMPBELL. 

IIUVER I. BROWN, 

HOUSTON & HOUSTON, 


I hereby certify that I left copy of the above motion and 
notice with the secretary of Allan B. David and Houston 
& Houston. 

A. McCAY HANSON, (Atty.).. 
23 Order Overriding Motion to Dismiss Bill. 


Filed February 6, 1931. 
#*#### # 


This cause came on to be heard upon motion of the de¬ 
fendants Jessie M. Van Senden, Otto G. Van Senden and 
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National Savings and Trust Company, a corporation, ad¬ 
ministrators of the estate of Herman W. Van Senden, de¬ 
ceased, to dismiss plaintiffs’ bill of complaint, and the same 
having been duly considered, it is by the court this 6th 
day of February, 1931, 

Ordered, that the motion to dismiss the plaintiffs’ bill of 
complaint be and the same is hereby denied; aiid the de¬ 
fendants Jessie M. Van Senden, Otto G. Van Spnden and 
National Savings and Trust Company, a corporation, ad¬ 
ministrators of the estate of Herman W. Van S<jmden, de¬ 
ceased, be and they are hereby granted leave to answer said 
bill of complaint within ten davs from the date hereof. 

JOSEPH W. C(J)X, 

Justice. 


Motion of Defendant G. G. Loelder Construction Co., 
Inc., to Dismiss Bill. 


Filed Februarv 9, 1931. 

* 

* * # # # # | * 

I 

i 

Now comes the defendant, G. G. Loehler Construction Co., 
Inc., and moves the Court to dismiss the Bill of Complaint 
filed herein: 

1. Because the plaintiff has not in and by its; said bill 
made or stated such a case as entitles it to the relief therein 
sought or anv relief against him as to the matters con- 
tained in the said bill or any of such matters. 

2. Because of the alleged matters set forth in the plain¬ 
tiff’s bill it has a plain and adequate remedy at law. 

3. Because it appears in and from the said bill that the 
same is exhibited against this defendant and thje several 
other persons named therein as defendants for distinct 
matters and causes, in several whereof, as appeal's by the 
said bill, this defendant is not in any manner interested or 
concerned, and that the said bill is altogether multifarious. 

ALFRED CERCEO, ! 

Attorney for Defendant G. G. Loelder 
Coust ruction Co., Inc., National Metro¬ 
politan Bank Building. 
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To Douglas, Obear & Douglas, Alan B. David, Oscar S. 
Wilkinson, Houston Houston, Huver I. Brown: 

Please note the above motion will be calendared for hear¬ 
ing on February 13, 1931, at 10 A. M. or as soon thereafter 
as counsel mav be heard. 

ALFRED CERCEO, 
Attorney for Defendant Loehler . 

25 Answer of Jessie M. Van Sen den , Otto G. Van Sen- 
den > and National Savings and Trust Company, a 
Corporation, Administrators of the Estate of Her¬ 
man IF. Van Senden, Deceased. 

Filed February 19, 1931. 


******* 


Defendants, Jessie M. Van Senden, Otto G. Van Senden 
and National Savings & Trust Company a corporation, ad¬ 
ministrators of the estate of Herman W. Van Senden, de¬ 
ceased, reserving to themselves all manner of benefit and 
advantage because of the many errors and insufficiencies 
of the said Bill of Complaint, for answer thereto say: 

1 and 2. Defendants admit the allegations contained in 
paragraphs 1 and 2. 

3. Defendants have no personal knowledge of the allega- 
ations contained in paragraph 3, but on information and 
belief, believe them to be true. 

4. Defendants have no personal knowledge of the allega¬ 
tions contained in paragraph 4, but on information and be¬ 
lief, believe them to be true. Further answering this 

26 paragraph defendants say that said defendant, G. G. 

Loehler Construction Company, by said deed of trust 
securing notes in the aggregate principal sum of $70,000.00 
did not confer upon the plaintiff, the National Benefit Life 
Insurance Company, any control over or any right, title, 
of interest in and to any rents, profits or other income aris¬ 
ing therefrom, which rents, profits and other income were 
and remained the exclusive property of the defendant, G. 
G. Loehler Construction Company, Inc. 

5. Defendants have no personal knowledge of the matters 
and things alleged in paragraph 5, but on information and 
belief believe them to be true. Further answering this para- 
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graph, defendants say that said defendant, G. Cf. Loehler 
Construction Company, by said deed of trust securing notes 
in the aggregate sum of $39,500.00 did not confer upon any 
of the plaintiffs any control over or any right, titlb or inter¬ 
est in and to any rents, profits or other income arising from 
said improved real estate, which rents, profits or other in¬ 
come were and remained the exclusive property jof the de¬ 
fendant, G. G. Loehler Construction Company. 

(). Defendants have no personal knowledge of j the facts 
alleged in the 6th paragraph, but on information and belief, 
believe them to be true. Further answering this para¬ 
graph, defendants say that by said certain indentures of 
lease the plaintiff, the National Benefit Life Insurance Com¬ 
pany, became a tenant of defendant, G. G. Loejiler Con¬ 
struction Company, and was thereby required tcj> pay the 
installments of rent as thev became due monthlv, in ad- 
vance, to its landlord the defendant, G. G. Loehler Con¬ 
struction Company, and that the plaintiff, the I National 
Benefit Life Insurance Company, had no right, ti'tle or in¬ 
terest in or to said rentals which were, and remained, the 
absolute property of the defendant, G. G. Loehler Construc¬ 
tion Company. j 

27 7. Answering the 7th paragraph, defendants, on in¬ 

formation and belief, admit that on June 13j 1929 the 
defendant, G. G. Loehler Construction Company,j Inc., did 
execute an instrument styled “Assignment and Power of 
Attorney” running to these defendants’ intestate, and 
that “Plaintiffs’ Exhibit A” attached to said bill is a true 
copy of said instrument. Because of inaccuracies in the 
averments contained in this paragraph of Plaintiffs’ Bill as 
to the purpose for which said instrument was executed and 
flic terms thereof, defendants deny all of said ayerments, 
and say that said instrument correctly recites the purposes 
for which it was given and the authority thereby conferred. 
Further answering this paragraph, defendants say that be¬ 
fore and at the time said instrument was made and exe¬ 
cuted, the rents and income from the property therein de¬ 
scribed were the absolute property of defendant, G. G. 
Loehler Construction Company, and none other; that said 
instrument was made and executed for the mutugl benefit 
and protection of defendants’ intestate, and defendant, G. 
G. Loehler Construction Company, and none other; that 
none of the plaintiffs were parties thereto nor had any in- 
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terest therein; that said instrument dealt with the collection 
of rents which were the exclusive property of defendant, G. 
G. Loehler Construction Company, and that all moneys re¬ 
ceived by defendants’ intestate thereunder were held by 
him at all times, subject to any creditor’s lien he might have 
thereon or to such disposition as the said defendant, G. G. 
Loehler Construction Company, might direct and defend¬ 
ants’ intestate might consent to. Defendants deny that 
said agreement was in full force, effect and operation at all 
times from the date thereof up to and including June 20, 
1930, and say the facts are that Herman W. Van Senden 
died October 4, 1929 and that his death terminated said in¬ 
strument. Defendants further sav that folio wine,’ 
28 the death of Herman W. Van Senden they continued 
to collect the said rents and to apply all moneys so 
collected to the purposes named in said instrument until 
the morning of June 20, 1930 when they received instruc¬ 
tions from said defendant, G. G. Loehler Construction Com¬ 
pany, to discontinue any further payments under said in¬ 
strument and to apply all funds then in their hands, with 
the exception of $250.00, upon the indebtedness of said de¬ 
fendant, G. G. Loehler Construction Company, to these de¬ 
fendants’ intestate, and to remit said $250.00 to the said 
defendant, G. G. Loehler Construction Company; that de¬ 
fendants accepted said instructions, which they had a law¬ 
ful right to do and acted thereon; that defendants’ intestate 
during his life, and these defendants, as administrators of 
his estate, after his death had at the time said instructions 
were given by the said defendant, G. G. Loehler Construc¬ 
tion Company, to-wit, on the morning of June 20, 1930, re¬ 
ceived $3,191.50 in excess of the amounts disbursed, and 
thereafter pursuant to said instructions from the said de¬ 
fendant, G. G. Loehler Construction Company, confirmed 
in writing, these defendants applied $2,941.50 upon the 
indebtedness of defendant, G. G. Loehler Construction Com¬ 
pany, to these defendants’ intestate, and remitted to de¬ 
fendant, G. G. Loehler Construction Company, $250.00 and 
defendants say that thereafter they received no moneys 
under said instrument, and at the time of the filing of 
plaintiffs’ bill, they held no moneys under said instrument. 

8. Answering the 8th paragraph defendants have no per¬ 
sonal knowledge of any of the matters and things therein 
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alleged, but, on information and belief, believe them to be 
true. 

9. Answering the 9th paragraph, defendants say that on 
information and belief thev believe the allegations therein 
contained to be true and further say that said sale was 
advertised to take place at about 4 P. M. on June 20, 1930, 

and on information and belief, they believe, and so 
29 allege that said sale occurred at sai dliohr on said 
day. 

10. Answering the 10th paragraph, defendants |admit the 
allegations therein contained. 

11. Answering the allegations contained in the ]Llth para¬ 
graph, defendants admit that under said instrument, Gary 
& Risher Inc. acted as agent for Herman W. Van Senden 
up to the time of his death, October 4, 1929, but expressly 
deny that said Gary & Risher acted as agent fotf Herman 
W. Van Senden at any time after October 4, 1929!; Defend¬ 
ants admit that Gary & Risher continued to act asiagent for 
these defendants after October 4, 1929, and until the 31st 
day of May, 1930, during which time these defendants as¬ 
sumed to act under said instrument. Defendants ajdmit that 
Gary & Risher, Inc., in their capacity as agent, c(id collect 
said rents, deducting a commission of 5% for the collection 
thereof and did account to said Herman W. Van Senden, 
and after his death to these defendants, for rents so col¬ 
lected from the date of said instrument to and including the 
month of May 1930, and that during said period of time the 
said Gary & Risher, Inc. did account to these defendants 
for approximately the amount alleged. Defendants ex¬ 
pressly deny that Gary & Risher accounted to thesfe defend¬ 
ants for any rents collected for any part of the month of 
June, 1930, or for any period thereafter. Defendants admit 
that after the 31st day of May, 1930 they received direct 
from one of the tenants of said properties mentioned in said 
instrument, rent for the month of June, 1930, in the sum of 
$32.50, and say that said sum was the only rent received by 
them on any of said properties for the month of Ju|ne, 1930, 
or at any time thereafter and that aside from said $32.50 
they received no other rentals from said properties except 
the rents collected by Gary & Risher, Inc. Defendants deny 
all allegations contained in this paragraph except those 
herein expressly admitted. Defendants further 6ay that 
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prior to the morning of June 20, 1930, there had been 
30 disbursed in strict conformity with the terms of said 
instrument, all money received by their intestate, or 
by them as administrators, with the exception of $3,191.50, 
and that pursuant to oral instructions given them by defend¬ 
ant, G. G. Loehler Construction Company, on the morning 
of June 20, 1930, and later confirmed in writing and about 
six months before the filing of plaintiffs’ bill, they disbursed 
said $3,191.50, and that thereafter no other funds came into 
their hands in the form of rents from any of said properties. 

12. Defendants admit the allegations contained in this 
paragraph and say that in the payment of said interest and 
taxes defendants’ intestate and these defendant adminis¬ 
trators acted as agent for defendant, G. G. Loehler Con¬ 
struction Company and made said payments pursuant to 
its direction, the moneys disbursed being the property of 
defendant, G. G. Loehler Construction Company, subject 

onlv to the interest reserved in said instrument to defend- 
%> 

ants’ intestate. 


13. Answering the 13th paragraph, defendants admit 
that they did not pay the interest and taxes set out in the 
13th paragraph of plaintiffs’ bill and say that they were 
without sufficient funds in hand on May 29, 1930 to pay 
any part of said interest and taxes then due and that funds 
out of which any considerable portion of said items set 
out in this paragraph of Plaintiffs’ Bill could have been 
paid did not reach their hands until on or about June 19, 
1930, and that on the morning of June 20th, 1930, they re¬ 
ceived instructions from said defendant, G. G. Loehler Con¬ 
struction Company, to make no further payments of in¬ 
terests, taxes and other costs in connection with said prop¬ 
erties, but to make; other and different disposition of all 
funds in their hands, which thev did and which thev had a 

lawful right to do, said fund being the property of 
31 defendant, G. G. Loehler Construction Company, 
subject only to such lien thereon as defendants’ in¬ 
testate had, and none of the plaintiffs having any interest 
therein. Defendants expressly deny that after the receipt 
of said instructions from the defendant, G. G. Loehler Con¬ 
struction Company, on the morning of June 20, 1930 they 

held anv funds under the terms of said instrument. 

* 

14. Answering the 14th paragraph, defendants have no 
personal knowledge of any of the matters therein alleged, 
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and therefore, except as hereinafter set out, neither admit 
nor denv the same but in so far as the same mav affect the 

%/ l 

rights of these defendants, demand strict probf thereof. 
Defendants, upon information and belief, expressly deny 
the allegation that “at each of said sales the said Vernon 
G. Owen announced that there was a fund in thb hands of 
defendant administrators for application to accrued and 
overdue interest and taxes on said properties’1, and say 
the facts are that at the sale of premises known as 609 F 
Street, Northwest, and at the instance and upon the sole 
authority of plaintiff, Levi H. David, the auctioneer made 
the following* statement: “The trustees are inforhied there 
is a fund available for the payment of interest”, which 
announcement, defendants sav, was made witjhout anv 
authority from them and upon the personal responsibility 
of the Plaintiff, Levi H. David, and was not true in fact. 
And defendants deny that any similar announcement was 
made bv the auctioneer at the sale of either of I the other 
two properties. Defendants, upon information and belief, 
deny that any of said three properties was sold subject only 
to the first trust, and say that each of said three properties 
was sold subject to the existing* first trust, intbrest due 
thereon, rights of tenants in possession underj lease or 
otherwise and to unpaid taxes. 

32 15. Answering* the 15th paragraph, defendants 

have no knowledge of anv of the matters and things 
therein alleged and neither admit nor deny the $ame, but 
in so far as said allegations may affect the rights of these 
defendants thev denv each and everv allegation therein 
contained and demand strict proof thereof. 

16. Answering so much of the 16th paragraph as relates 
to these defendants, they deny that the plaintiffs, or any 
of them, arc entitled to an accounting from these defend¬ 
ants of anv moneys collected and received bv these defend- 
ants’ intestate, or by these defendants as administrators, 
and say that said funds were the exclusive property of de¬ 
fendant, G. G. Loehler Construction Company, subject to 
the rights of defendants’ intestate therein, and that none 
of the plaintiffs had any right, title or interest, legal or 
equitable, in or to any of said funds, and that none of the 
plaintiffs were parties to said instrument (plaintiffs’ Ex¬ 
hibit “A”) or had any privity thereto or therein. 


i 
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17. Answering* the 17th paragraph, defendants deny that 
plaintiffs are without a plain complete and adequate rein¬ 
ed v at law. 

Wherefore, having fully answered, these defendants 
pray that thev mav he hence dismissed with their costs in 
this behalf sustained. 

JESSIE M. VAN SENDEN, 

OTTO G. VAN SENDEN, 

NATIONAL SAVINGS & TRUST CO., 
Bv FRANK STETSON, 

Second Vice President , 

As Administrators of the Estate of 
Herman W. Van Sendcn y Deceased. 

WEBSTER BALLINGER, 

Attorney for Defendants . 

33 District of Columbia, ss: 

Otto G. Van Sendcn being by me first duly sworn, ac¬ 
cording to law, deposed and said, that he is one of the 
administrators of the estate of Herman W. Van Sendcn, 
deceased, that he has read the above and foregoing answer 
by him subscribed and knows the contents thereof; that the 
matters and things therein stated of his own knowledge arc 
true and those matters and things stated upon information 
and belief, he believes to be true. 

OTTO G. VAN SENDEN. 

Subscribed and sworn to before me this 17th dav of Feb- 
ruarv, 1931. 

[seal.] JOHN F. A. BECKER, 

Notary Public, D. C. 

34 Motion to Strike Portions of the Answer of Jessie M. 

Van Senden, Otto G. Van Senden, and National 
Savings and Trust Company, a Corporation, Ad¬ 
ministrators of the Estate of Herman W. Van 
Senden, Deceased. 

Filed February 24, 1931. 

#**#### 

Come now the plaintiffs Oscar Wilkinson, Levi H. David 
and Samuel J. Solomon by their attorneys and move the 
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court to strike the following portions from the answer tiled 
herein by Jessie M. Van Senden, Otto G. Van Sienden and 
National Savings and Trust Company, a corporation, ad¬ 
ministrators of the estate of Herman W. Van Senden, 

i 7 

deceased. 

1. Paragraph 4 of said answer with the exception of the 
first sentence of said paragraph. 

2. Paragraph 5 of said answer with the exception of the 
first sentence of said paragraph. 

3. Paragraph 6 of said answer with the exception of the 

first sentence of said paragraph. 

37) 4. The third sentence of paragraph 7 of said an¬ 

swer. 

'). The concluding words of paragraph 12 of said an¬ 
swer reading as follows: “the moneys disbursed being 
the property of the defendant, G. G. Lochler Construction 
Company, subject only to the interest reserved in said in¬ 
strument to defendants’ intestate”. 

DOUGLAS, OB EAR & DOUGLAS, 

By EDMUND D. CAMPBELL, | 

Attorneys for Plaintiffs , Oscar Wilkinson , 

Levi II. David and Samuel J. Solomon . 

Note.— The ground of the foregoing motion is that the 
portions of the answer of said defendants referred to in 
said motion contains mere conclusions of law and that said 
conclusions of law are at variance with the decisions of this 
court heretofore rendered in this cause. 

To Webster Ballinger, Esquire, | 

Edmonds Building, 

Attorney for Defendant Administrators:! 

I 

Please take notice that the foregoing motion willjbe called 
to the attention of Mr. Justice Cox on Thursday , February 
26, 1931, at 10 o’clock A. M., or as soon thereafter!as coun¬ 
sel may be heard. 

DOUGLAS, OBEAR & DOUGLAS, 
By EDMUND D. CAMPBELL. : 


Service of copy of the foregoing motion and nlotice ac¬ 
knowledged this — day of February, 1931. 

p’ 

Attorney for Defendant Administrators . 

Service of copy left in office. 

L. H. WARD. i 







28 


JESSIE M. VAX SEXDEX ET AL. VS. 


36 Motion to Strike Out Entire Answer of Defendants 

Jessie M. Van Senden , Otto G . Van Senden and 
National Savings and Trust Company, a Corpora¬ 
tion, Administrators of the Estate of Herman TT\ 
Van Senden, Deceased. 

Filed February 24, 1931. 
******* 

Come now the plaintiffs Oscar Wilkinson, Levi H. David 
and Samuel J. Solomon by their attorneys and move the 
court to strike out the entire answer tiled herein on behalf 
of the defendants Jessie M. Van Senden, Otto G. Van Sen¬ 
den and National Savings and Trust Company, a corpo¬ 
ration, administrators of the estate of Herman W. Van 
Senden, deceased, on the ground that the facts alleged in 
said answer do not constitute a sufficient defense to plain¬ 
tiffs’ bill of complaint, in that the said defendants admit 
that on June 19, 1930, the said defendants had in their 
hands the sum of $3,191.50 subject to the terms of the as¬ 
signment referred to in plaintiffs’ bill of complaint, 

37 but that said defendants did not pay out such moneys 
in accordance with such assignment, although the 

same was admittedlv then in full force and effect. 

DOUGLAS, OBEAR & DOUGLAS, 

Bv EDMUND D. CAMPBELL, 

Attorneys for Plaintiffs Oscar Wilkinson, 

Levi H. David, and Samuel J. Solomon. 

To Webster Ballinger, Esquire, 

Attorney for Defendant Administrators: 

Please take notice that the foregoing motion will be called 
to the attention of the court on Friday, March 6, 1931, at 
10 o’clock A. M., or as soon thereafter as counsel raav be 
heard. 

DOUGLAS, OBEAR & DOUGLAS, 
By EDMUND D. CAMPBELL. 

Service of copy of the foregoing motion acknowledged 
this — dav of February, 1931. 

* 

Attorney for Defendant Administrators. 

Service of copy left in office. 

LEWIS H. WARD. 
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38 


Order Overruling Motion to Dismiss Bill. 

I 

i 

Filed February 26, 1931. 


* 


This cause came on to be heard upon motion of the de¬ 
fendant G. G. Loehler Construction Co. Inc., tp dismiss 
plaintiffs’ bill of complaint, and the same having been duly 
considered, it is bv the court this 26th dav of February, 
1931, ‘ | 

Ordered, that the motion to dismiss the plaintiffs’ bill 
of complaint be and the same is hereby denied; and the 
defendant, G. G. Loehler Construction Co. Inc., be and it 
is hereby granted leave to answer said bill of complaint 
within 15 davs from the date hereof. 

JOSEPH W. COX, 


Justice. 

I 

i 

Defendant G. G. Loehler, Inc., notes exception to the 
above order. 

JOSEPH W. COX, 

Justice. 

39 Motion to Strike Entire Answer of Defendants 
,Jessie M. Van Senden, Otto G. Van Senden, and 
National Savings cf* Trust Compang, a Corpora¬ 
tion, Administrators of the Estate of Herman W. 
Van Senden, Deceased. 


Filed February 27, 1931. | 

****** ^ 


Come now the plaintiffs Gary & Risher, Inc., a corpora¬ 
tion, and The National Benefit Life Insurance Company, 
a corporation, by their attorneys, and move the Court to 
strike the entire answer filed herein on behalf of the de¬ 
fendants Jessie M. Van Senden, Otto G. Van Sendjen, and 
National Savings & Trust Company, a corporation, Ad¬ 
ministrators of the Estate of Herman W. Van Senden, de¬ 
ceased, on the ground that the facts alleged in said answer 
do not constitute a defense to plaintiffs’ bill of coipplaint, 
in that said defendant- admit that on June 19, 1930 they 
had in their hands the sum of $3,191.50 subject to thb terms 
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of 1 lie assignment referred to in plaintiffs’ bill of com¬ 
plaint, but did not pay out such moneys in accordance with 
said assignment although the same was then in full force 
and effect, all of which more fully appears from the face of 
the record in this cause. 


CHARLES H. HOUSTON, 

Attorney for Gary cO Hi slier , Iue., 
HUVER I.’ BROWN, 

Attorney for the National Benefit 
Life Insura nee Company, Plaintiffs. 


To Webster Ballinger, Esq., 

Attorncv for Defendant Administrators: 


Please take notice that the foregoing motion will be 
called to the attention of the Court, Friday, March 6, 1931, 
at 10 o’clock A. M., or as soon thereafter as counsel mav be 
heard. 


CHARLES II. HOUSTON. 
HUVER I. BROWN. 
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Order Sustaining Motion to Strike Certain Portions 
of Answer of the Defendants Jessie M. Van Sen - 
den , Otto G. Van Senden, and National Savings and 
Trust Company, Administrators. 


Filed February 27, 1931. 


****### 


This cause came on to be heard upon the motion of the 
plaintiffs, Oscar Wilkinson, Levi H. David and Samuel J. 
Solomon, to strike certain portions from the answer tiled 
herein bv Jessie M. Van Senden, Otto G. Van Senden and 
National Savings and Trust Company, a corporation, Ad¬ 
ministrators of the Estate of Herman W. Van Senden, de¬ 
ceased, and upon consideration thereof it is by the court 
this 27th day of February, 1931, 

Ordered, that the said motion to strike certain portions 
of the answer filed herein by Jessie M. Van Senden, Otto G. 
Van Senden and National Savings and Trust Company be 
and the same is hereby granted, in part, and that the fol¬ 
lowing portions of the answer filed herein by said defend¬ 
ants be and they are hereby stricken: 
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1. That portion of the third sentence of paragraph 7 of 

said answer as follows: “that none of theiplaintiffs 
41 were parties thereto nor had any interest therein; 

that said instrument dealt with the collection of 
rents which were the exclusive property of defendant, G. G. 
Loehlcr Construction Company, and that all moneys re¬ 
ceived by defendants’ intestate thereunder were held by 
him at all times, subject to any creditor’s lien he might 
have thereon or to such disposition as the said defendant, 
(1. G. Loehler Construction Company, might direct and de¬ 
fendants’ intestate might consent to.” 

2. That portion of paragraph 12 of said answer as fol¬ 

lows: “the moneys disbursed being the property of de¬ 
fendant, G. G. Loehler Construction Company, subject only 
to the interest reserved in said instrument to defendants’ 
intestate”. I 

And it is further ordered that except as to the fore¬ 
going the said motion to strike certain other portions of 
said answer of the defendants, Jessie M. Van Senden, 
Otto G. Van Senden and National Savings and Tnist Corn- 
pan v, be and it is lierebv overruled. 1 II. III. 

JOSEPH W. CON, 

Justice. 


The defendants Jessie M. Van Senden, Otto G. Van 
Senden and National Savings and Trust Company, Ad¬ 
ministrators, except to so much of the foregoing order as 
sustains the motion to strike, which exceptions are allowed. 

JOSEPH W. COX. 


42 Answer of the Defendant G . G. Loehler Construction 

Co. j 

I 

Filed March 10, 1931. i 


* 




# 


* 


V 1 


I. Does not have sufficient information to deny ori affirm 
paragraphs numbered 1, 2, 8, 9, 10, 11, 12, 13, 14 ancl 15 of 
the bill of complaint and demands strict proof thereof, 

II. Admits averments of paragraphs numbered 3, 4, 6 

and 7, except as to interpretation of the agreement, which is 
self explanatory. j 

III. Admits execution of deed of trust alleged in para¬ 
graph numbered 5, has made no payments thereon, den;)- that 
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there was any consideration for the execution thereof, or 
that there was owed an indebtedness for the notes to Wil¬ 
kinson, David, Solomon and Gary and Rislier. Alleges de¬ 
fendants were to secure finances to do certain work on the 
Colored Masonic Temple, but failed to do so. 

IV. Defendant is advised that the IGtli paragraph of the 
bill of Complaint states conclusions of law and therefore 
this defendant is not required to answer. 

V. Defendant prays that an accountng be had and that 
if there is a surplus it be turned over to this defendant. 

Wherefore this defendant prays that the bill of com¬ 
plaint be dismissed. 

G. G. LOEHLER CONSTRUCTION 
CO., INC., 

BvG. G. LOEHLER, 

P resident. 


ALFRED CERCEO, 

Attorney for Defendant. 


District of Columbia, ss: 

I, G. G. Loehler being first duly sworn on oath depose and 
say that I am the President of the G. G. Loehler Construc¬ 
tion Co., Inc. and that I have read the answer to the bill of 
complaint subscribed by me herein as President of said 
Corporation, and that the matters and things stated, I 
verilv believe to be true. 

G. G. LOEHLER. 


Subscribed and sworn to before me this 9 day of March 

* 


1931. 


LOU II. CADARR, [seal.] 
Notary Public. 


43 Decree. 

Filed March 20, 1931. 

******* 


This cause came on to be further heard at this term and 
upon consideration thereof it is by the Court this 20th day 
of March, 1931, adjudged, ordered and decreed as follows, 
viz: 
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1. Tliat the motion of the plaintiffs, Oscar Wilkinson, 
Levi H. David and Samuel J. Solomon, to strike out the 
entire answer of the defendants, Jessie M. Va|n Senden, 
Otto G. Van Senden and National Savings and Tlrust Com¬ 
pany, a corporation, administrators of the estate of Her¬ 
man W. Van Senden, deceased, be and it is hereby granted. 

The said defendant administrators, bv their attorneys in 
open court, having elected not to ask for leave df court to 
tile an amended answer to plaintiffs’ bill of complaint, and 
the court being of the opinion that the said bill of complaint 
states a good cause of action against said defendant admin¬ 
istrators, and that the plaintiffs are entitled to! the relief 
prayed for in said bill as against said defendant adminis¬ 
trators, it is further adjudged, ordered and decreed 
44 as follows, viz: 

2. That the defendant administrators a he liable to 

the plaintiffs and each of them for an accounting, and the 

plaintiffs are entitled to an accounting from theIdefendant 

administrators, for all moneys received by them, or by their 

intestate, Herman W. Van Senden, by way of rents from 

premises 609 F Street, N. W., 1924 13th Street, W. and 

1209 U Street, N. W., in the District of Columbia, under 

and by virtue of the Assignment Agreement between the 

defendant G. G. Loehler Construction Co. Inc. and the said 

Herman W. Van Senden, forming Exhibit A to jplaintitfs’ 

bill of complaint, the court being of the opinion that the 

said assignment is for the benefit of the plaintiff^ and that 

the plaintiffs have an equitable lien upon moneys received 

bv the defendant administrators or bv their intestate Her- 
% %/ 

man W. Van Senden pursuant to said assignment, as al¬ 
leged in the bill of complaint. 

3. That this cause be and it is hereby referred to the 
Auditor of this court, who is hereby directed: 

(a) To ascertain and report to the court whht moneys 
have been received bv the defendant administrators or bv 

m> | * 

the intestate Herman W. Van Senden from rents from 
premises 609 F Street N. W., 1924 13th Street, N. W., and 
1209 U Street, N. W., in the District of Columbia* from the 
15th day of June, 1929, up to and including the! 20th day 
of June, 1930. j 

(b) To ascertain and report the amount of tax^s on said 
properties, and the amount of interest and/or principal on 
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1 lie deed of trust notes referred to in paragraphs 4 and 5 
of plaintiffs’ bill of complaint which became due and pay¬ 
able during the period from June 13, 1929, up to and in¬ 
cluding June 20, 1930. 

(c) To ascertain and report what application, if any, 
has been made by the defendant administrators, or 
45 bv anv one for or on their behalf, from moneys re- 
ceived by them or by said Herman W. Van Senden 
from rents from premises 609 F Street, N. W. 1924 13th 
Street and 1209 U Street, N. W., in the District of Columbia, 
during the period from June 13, 1929 up to and including 
June 20,1930, toward the payment of a usual or proper real 
estate commission for the collection of said rents and to¬ 


ward the payment of taxes on said properties and toward 
the payment of interest and/or principal of the deed of 
trust notes referred to in paragraphs 4 and 5 of plaintiffs’ 
bill of complaint. 

(d) To ascertain and report what credits, if any, have 
been received and/or applied on account of said taxes and 
on account of interest on and/or principal of the deed of 
trust notes referred to in paragraph 5 of said bill of com¬ 
plaint from the purchase price of said properties at the 
foreclosure sales referred to in paragraphs 14 and 15 of 
plaintiffs’ bill of complaint. 

(e) In the event the Auditor finds the moneys received by 
the defendant administrators from said rents to be in excess 


of the moneys applied by them or on their behalf under 
paragraph 3 (c) of this decree, the Auditor shall ascertain 
and report to the court the amounts which the defendant 
administrators are obligated to apply for the payment of 
taxes on said properties and for the payment of interest 
on the deed of trust notes referred to in paragraph 4 of 
plaintiffs’ bill of complaint, and for the payment of prin¬ 
cipal of and/or interest on the deed of trust notes referred 
to in paragraph 5 of plaintiffs’ bill of complaint. 

(f) To recommend to the court what interest, costs and 
reasonable attorneys’ fees for plaintiffs’ attorneys should 
be assessed against the defendant administrators bv reason 
of the matters and things alleged in plaintiffs’ bill of com¬ 
plaint. 

46 4. That the costs in this cause and also the costs 

f 

of the said proceedings before the Auditor shall be 
assessed against and payable by the defendants, Jessie M. 
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Van Senden, Otto G. Van Senden and National Savings and 
Trust Company, as administrators of the Estate of Herman 
W. Van Senden, deceased. 

JOSEPH W. COX, 

\ Justice. 

Memorandum of Court . 

# # # * # * # 

i 

Upon its submission and before the signing of the de¬ 
cree of March 20, 1931, defendants, Jessie M. Vqn Senden, 
Otto G. Van Senden and National Savings and Trust Com¬ 
pany, administrators, objected to the same on the ground 
that the Court had not complied with Rule #70V2 of the 
rules of practice in equity, promulgated by the Supreme 
Court of the United States, in that the Court had made 
no special findings of fact, nor stated any conclusions of 
law, entitling plaintiffs to the relief granted, no|r are any 
such special findings nor conclusions stated in the decree, 
nor does the precise basis for the decree anywhere appear 
therein except by inference. And defendants moved the 
Court, before entering any decree, to (1) file special find¬ 
ings of fact and (2) its conclusions of law, or, in the alter¬ 
native, to set out in the body of the decree the precise 
grounds upon which the decree is based, so that the same 
will clearly appear on the face of the record. All of which 
objections, and motion, were separately overruled by the 
Court and exceptions noted and allowed. 

Defendant administrators then objected to tli0 entering 
of the decree on the ground that the record before the 
Court formed no basis for the decree, which objection was 
overruled, to which exception was taken and allqwed. 

JOSEPH W. 

47 Defendant administrators then gave notice in open 
court of an appeal to the Court of Appeals from the 
above and foregoing decree and moved the court! to fix an 
appeal bond for costs, which motion was overruled and 
an exception noted and allowed. 

Defendant administrators then gave notice in open court 
that they would apply to the Court of Appeals fpr a writ 
of mandamus to require the Court to fix and sign an appeal 
bond for costs. 

i 

i 

I 


ox, 

Justice. 


Defendant administrators also gave notice that they 
would seek alternative relief by applying to the Court of 
Appeals for the allowance of a special appeal from the de¬ 
cree as entered. 

JOSEPH W. COX, 

Justice. 

48 Report of the Auditor. 

Filed May 19, 1931. 

******* 


To the Supreme Court of the District of Columbia: 

The Auditor, for report in the above-entitled cause, re¬ 
spectfully states as follows: 

1. This action is one to require the defendants Jessie M. 
Van Senden, Otto G. Van Senden and National Savings 
and Trust Company, as administrators of the estate of 
Herman YY. Van Senden, deceased, to account to the plain¬ 
tiffs for all monevs received by them or by said Herman \Y. 

* * * 

Van Senden during his lifetime from rents from premises 
f)09 F Street, Northwest, 1924 13th Street, Northwest, and 
1209 U Street, Northwest, in the District of Columbia, 
under and by virtue of a certain assignment agreement 
between the defendants G. G. Loehler Construction Com¬ 
pany, Inc., and the said Herman W. Van Senden, etc. 

2. The case came to the Auditor by virtue of a decree 
entered herein on March 20, 1931, wherein the Court ad¬ 
judged , ordered and decreed , in part as follows: 


2. That the defendant administrators are liable to the 
plaintiffs and each of them for an accounting, and the 
plaintiffs are entitled to an accounting from the defendant 
administrators, for all monevs received by them, or 
49 by their intestate, Herman YV. Van Senden, by way 
of rents from premises 609 F Street, N. W., 1924 
13th Street, N. W. and 1209 U Street, N. YV., in the Dis¬ 
trict of Columbia, under and by virtue of the Assignment 
Agreement between the defendant G. G. Loehler Construc¬ 
tion Co., Inc. and the said Herman W. Van Senden, forming 
Exhibit A to plaintiffs’ bill of complaint, the court being of 
the opinion that the said assignment is for the benefit of 
the plaintiffs and that the plaintiffs have an equitable lien 
upon moneys received by the defendant administrators or 
by their intestate Herman YV. Van Senden pursuant to said 
assignment, as alleged in the bill of complaint. 
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3. Thai this cause be and it is hereby refeijred to the 
Auditor of this Court, who is hereby directed: j 

(a) To ascertain and report to the court what moneys 

have been received by the defendant administrators or by 
the intestate Herman W. Van Senden from rents from 
premises 609 F Street, N. W., 1924 13th Street, IN'. W., and 
1209 U Street, N. W., in the District of Columbia, from the 
13th day of June, 1929, up to and including the 20th dav of 
June, 1930. j 

(b) To ascertain and report the amount of ta^cs on said 

properties, and the amount of interest and/or principal on 
the deed of trust notes referred to in paragraphs 4 and 5 
of plaintiffs’ bill of complaint which became dub and pay¬ 
able during the period from June 13, 1929, up!to and in¬ 
cluding June 20, 1930. ! 

(c) To ascertain and report what application, if any, 

has been made by the defendant administrators,! or by any 
one for or on their behalf, from monevs received by them 
or by said Herman W. Van Senden from rents from prem¬ 
ises 609 F Street, N. V 7 ., 1924 13th Street and 1209 U 
Street, N. W., in the District of Columbia, during the 
period from June 13, 1929 up to and including June 20, 
1930, toward the payment of a usual or proper real estate 
commission for the collection of said rents and foward the 
payment of taxes on said properties and toward the pay¬ 
ment of interest and/or principal of the deed of jrust notes 
referred to in paragraphs 4 and 5 of plaintiffs’ l^ill of com¬ 
plaint. j 

(d) To ascertain and report what credits, if any, have 
been received and/or applied on account of said taxes and 
on account of interest on and/or principal of the deed of 
trust notes referred to in paragraph 5 of said bill of com¬ 
plaint from the purchase price of said properties at the 
foreclosure sales referred to in paragraphs 14 land 15 of 
plaintiffs’ bill of complaint. 

(e) In the event the auditor finds the moneys received 
by the defendant administrators from said rentjs to be in 
excess of the moneys applied by them or on thjeir behalf 
under paragraph 3 (c) of this decree, the Auditor shall 
ascertain and report to the Court the amounts which the 

defendant administrators are obligated to j apply for 
50 the payment of taxes on said properties ajnd for the 
payment of interest on the deed of trust notes re¬ 
ferred to in paragraph 4 of plaintiffs’ bill of complaint, 


i 
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and for the payment of principal of and/or interest on the 
deed of trust notes referred to in paragraph 5 of plaintiffs' 
bill of complaint. 

(f) To recommend to the Court what interest, costs and 
reasonable attorneys’ fees for plaintiffs’ attorneys should 
be assessed against the defendant administrators by reason 
of the matters and things alleged in plaintiffs’ bill of com¬ 
plaint. 

4. That the costs in this cause and also the costs of the 
said proceedings before the Auditor shall be assessed 
against and payable by the defendants, Jessie M. Van 
Senden, Otto G. Van Senden and National Savings and 
Trust Company, as administrators of the Estate of 
Herman W. Van Senden, deceased. 

3. The parties appeared before the Auditor, by their re¬ 
spective counsel, and presented their evidence respecting 
the averments of the bill of complaint, and have been heard 
in argument on the questions involved. All the evidence 
taken was stenographicallv reported, and a transcript 
thereof is returned and filed herewith, pursuant to the 
provisions of Equity Rule 64, paragraph 2, together with 
all exhibits, vouchers and papers submitted to the Auditor 
at the hearing. 

4. Complying with the direction of the Court in the 
premises, the Auditor has ascertained from the evidence, 
and set forth in the attached schedules of this report, (A) 
the monevs received by the said administrators or bv the 
said Herman W. Van Senden, from rents from the said 
premises, from the 13th day of June, 1929, to and includ¬ 
ing the 20th day of June, 1930; (B) the amount of taxes on 
said properties, and the amount of interest and principal 
on the deed of trust notes, referred to in paragraphs 4 and 
5 of the bill of complaint, which became due and payable 
during the period from June 13,1929, to and including June 

20, 1930; (C) the application made by said adminis- 
51 trators, or on their behalf, from moneys received by 

them or by said Herman W. Van Senden, from rents 
from the premises aforesaid, during the period from June 
13, 1929, to and including June 20, 1930, toward the pay¬ 
ment of real estate commissions for the collection of said 
rents, toward the payment of taxes on said properties, and 
toward the payment of interest on the deed of trust notes 
referred to in said paragraphs 4 and 5 of the bill of com- 
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plaint ; (D) the credits received and applied on account of 
principal of the deed of trust notes referred to injsaid para¬ 
graph 5 of the bill of complaint from the purcjhase price 
of said properties at the foreclosure sales referred to in 
paragraphs 14 and 15 of the bill of complaint, arid (E) the 
moneys received by said administrators from safd rents in 
excess of Ihe moneys applied by them or on their behalf 
under paragraph 3 (c) of said decree. 

5. In further compliance with said decree thp Auditor 
has ascertained, and reports, that the amounts which said 
administrators arc obligated to apply for the payment of 
taxes on said properties and for the payment of interest 
on the deed of trust notes referred to in paragraph 4 of 
the bill of complaint, and for the payment of principal of 
and/or interest on the deed of trust notes referred to in 
paragraph 5 of the bill of complaint, are as follows: The 
balance of the net rents, $2,974.00, collected by Herman W. 
Van Senden, in his lifetime, and by his administrators, as 
shown by the account of said administrators,! and the 
amount shown bv the account of said administrators to 

* . i 

have been paid to G. G. Loehler Construction Company, on 
August 8, 1930, $250.00, for which the Auditor finds said 
administrators are not entitled to credit, making a total 
of $3,224.00. f 

6. With respect to the above-mentioned amount which 

the Auditor has found said administrators! are obli- 
52 gated to apply for the payment of taxes, | principal 
and/or interest; namely, $3,224.00, the' Auditor 

recommends that said administrators be charged with in¬ 

terest on said amount from June 20, 1930, at th!e rate of 
six per centum, per annum. 

7. It is further recommended that the following costs of 
this cause and costs of the proceedings before the! Auditor, 
be assessed and charged against the said administrators: 

Court Costs: 

Clerk . $10.00 

Marshal. 4.00 

Docket fee. 20.00 

-1 $34.00 

Auditor’s fee, this reference, including $49.50, the| 
expense of reporting and transcribing said tes- 
timonv.I 175.00 

$209.00 
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8. Counsel for the plaintiffs presented a claim of $750.00 
for legal services rendered by them in connection with this 
suit, and Edmund G. Campbell, Esq., gave testimony in 
support of said claim, in part, as follows: 

Bv Mr. Houston: 

Q. In the preparation and prosecution of this case, did 
counsel act separately and individually, or was there con¬ 
certed action? A. Counsel for the plaintiffs joined in con¬ 
ferences in the preparation of the bill of complaint, and in 
the work on the bill of complaint, and counsel were in al¬ 
most every instance present on the hearing of the various 
motions in the case. 

Q. May I state this claim for counsel fees is a joint claim; 
in other words, an aggregate amount? Counsel will ap¬ 
portion the fee between them. Only one fee is asked. 

Q. With reference to the firm of Douglas, Obear & Doug¬ 
las, will you please state whether your firm has had ex¬ 
perience in handling matters of this type—in suits for ac¬ 
counting. Will vou state the substance of the services ron- 
dered in the case? A. Our services in connection with this 
matter began some time prior to the filing of the bill of 
complaint: in fact, began at the time of the foreclosure sale 
held on June 20, 1930. Mr. Houston, Mr. Wilkinson and 
Mr. Alan David were present at the foreclosure sale and 
acted in advising our clients at that time as to what action 
should be taken in connection with the purchase of 
53 the properties, with respect to protecting their in¬ 
terests under the assignment referred to in this case, 
as to the unpaid balance under that assignment. After that 
time, \ve had a number of conferences with the various 
plaintiffs, resulting in the latter part of 1930 in the prepa¬ 
ration of the bill of complaint in this case. The bill of com¬ 
plaint was prepared after consultation with counsel, and 
after a number of conferences, and after considerable study 
of the law 7 involved. Mr. Ballinger has given us a pretty 
hard fight on questions of law, and the questions of law 
were not simple, so it was prepared after considerable 
study. The bill of complaint was filed on January 7, 1931, 
and on January 24, 1931, v 7 e made a motion to dismiss the 
bill filed by Mr. Ballinger. That motion v*as argued at 
some length before Mr. Justice Cox. All counsel for the 
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I 

i 

I 

i 

plaintiffs were present. Mr. Houston and I took part in 
the argument. 

Q. Did not that come on after several continuances? A. 
My recollection is there was one continuance. 

Mr. Ballinger: The continuances were taken for the ac¬ 
commodation of counsel. 

Witness: I do not know, but 1 know I was present in Court 
before the motion was heard. The motion to dismiss the bill 
filed by the defendant administrators was heard by Mr. 
Justice Cox, and he entered an order overruling jthe order 
to dismiss the bill. There was filed a motion of thjc Loehler 
Construction Company to dismiss the bill, but vje are not 
asking for anv attorneys’ fees in connection with that 
motion. 

i 

Q. Is it not true that the motion of the administrators 

was filed first, and preparation was made on that ikiotion? 

! 

Mr. Ballinger: I object to that question. 

Witness: The principal work which we did in tjhe matter 
of this motion was in respect to the motion of the admin¬ 
istrators, which was heard first, and it raised some difficult 
points of law which we considered at the time of tjhe prepa¬ 
ration of the bill—questions as to whether an assignment 

from Loehler to Van Sendcn could be considered as an as- 

! 

signment for the benefit of third persons; questions as to 
whether or not the plaintiffs were entitled to impress an 
equitable lien on the funds; questions which wetfe difficult 
questions of law. Our work was done chiefly injthat con¬ 
nection. Following the decision of Justice Coxj, the ad¬ 
ministrators filed an answer. After that answer Kvas filed, 
counsel for the plaintiffs filed a motion to strike certain 
portions of the answer. That matter was heard before Mr. 
Justice Cox, and after some extended argument jin which 
Mr. Houston and I took part, the Court granted! that mo¬ 
tion in part and overruled it in part—certain portions were 
stricken. 

i 

Following that, there was heard a motion, which; was filed 
at the same time, to strike from the record the entire an¬ 
swer of the administrators, on the ground that lit set up 
no defense to the bill of complaint. We had another hard 
battle with Mr. Ballinger on that motion, and $gain the 
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questions of law with respect to the equitable lien of the 
principal of the contract were considered. That motion was 
heard and granted K v Mr. Justice Cox, and the entire an¬ 
swer was ordered stricken. The administrators counselled 
in open Court; they would not ask for leave to file an 
amended answer, and counsel prepared the decree which 
was signed bv Mr. Justice Cox. I notified Mr. Bal- 
54 linger the decree would be presented, and we had 25 
minutes argument with respect to the form of that 
decree. Mr. Ballinger made various oral motions in Court 
on that date, which motions were severally overruled, one 
of which was to fix the costs bond. Counsel took the posi¬ 
tion that was not a final order. I would say in regard to 
the motion to dismiss, there was some difference of opinion 
between counsel for the plaintiffs and Mr. Ballinger as to 
the form of that order. 

Aside from our work before the Auditor this morning 
and in the preparation of the hearing, I think that sum¬ 
marizes the work which we have done. I am not trying to 
differentiate the work done by our office from that done by 
the other attornevs. 

%r 

ATr. Houston: What do vou think one fee for all counsel 
in the case would be fair and reasonable, under the circum¬ 
stances? A. Bearing in mind the nature of the case and 
the questions of law involved, and the amount involved in 
the controversy, and the actual amount of time and labor 
spent, we are of the opinion that a fair and proper fee would 
be $750.00. 

Mr. Ballinger: The amount in controversy is about 
$3,000.00, is it not? A. I think the plaintiffs’ claim is 
slightly in excess of that; nearer $3,200.00. 

Q. The amount has been agreed upon in the record as 
$3,100.00? A. $3,100.00 odd. 

Q. That is the amount the plaintiffs are claiming? A. 
Net. 

See Report of hearings, pp. 33-36. 

9. It was agreed at the hearing, that the Auditor, in 
considering the question of attorneys’ fees, should simply 
ascertain and determine what the services of the attorneys 
for the plaintiffs were reasonably worth, and not pass on 
the propriety or impropriety of assessing such fees against 
said administrators. In view of this agreement, the 
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Auditor is reporting as to what the services rendered and 
performed by the attorneys for the plaintiffs wqre fairly 
and reasonably worth, regardless of whether attorneys’ 
fees for the plaintiffs’ attorneys should be assessed against 
the defendant administrators. 

10. The Auditor, in view of all the facts and circum¬ 
stances of the case, finds, certifies and reports to tljie Court, 
that the services rendered and performed by the attorneys 

for the plaintiffs in connection with this suit, were 
55 fairlv and reasonablv worth the amount claimed; 

namely, seven hundred and fifty dollars ($750.00). 

11. Counsel for the plaintiffs suggested that they be al¬ 
lowed, in addition to counsel fees, the sum of $^7.40, to 
cover certain expenses incurred by them in connection with 
this suit. The Auditor, however, has made no specific al¬ 
lowance for said expenses, but has taken the expenses into 
consideration in evaluating the services of said attorneys. 

12. Schedule “F” of this report contains a recapitula¬ 
tion of the items to be assessed against the defendant ad¬ 
ministrators. 

13. All counsel of record and parties named in ! the at¬ 
tached list furnished the Auditor by counsel for plaintiffs, 
were duly notified of the hearings before the Auditor, and 
have also been notified of the filing of this report. 

14. The Auditor’s fee of $175.00, including $49i50, the 
expense of reporting and transcribing said testimony, here¬ 
inbefore referred to, has been paid by the plaintiffs Oscar 
Wilkinson, Levi H. David and Samuel J. Solomon. 

. ' i 

Respectfullv submitted, 

A. LEFTWICH SINCLAIR, 

Auditor . 

May 19, 1931. | 


i 

i 
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5G Equity. No. 52301. 

Oscar Wilkinson ct al., Plaintiffs, 

vs. 

Jessie M. Van Senden ct al., Defendants. 

Account of the Defendants Jessie M. Van Senden, Otto G. 
Van Senden , and National Sarings and Trust Com pang, a 
Corporation, Administrators of the Estate of Herman 
IP. Van Senden , Deceased. 

Schedule “A”. 

Gross Rents Received by the Intestate, Herman W. Van 
Senden, or by the Defendant Administrators from June 
13, 1921), to and Including June 20, 1930. 

Gross rents collected bv Garv & Rislier, 

Inc., Agents: 

June 1 to July 1, 1929. 

July 26 to August 20, 1929. 

August 20 to Sept. 19, 11)29. 

September 19 to December 9, 1929. 

December 9 to June 19, 1930. 

Check of Progressive Realty Company by Ruth 
Cumber for rent for month of June, 1930. 


$1,586.84 

687.17 

801.67 

2,246.50 

3,990.85 


32.50 


Total Rents . $9,345.53 


oi 


Schedule “B'\ 


Taxes, Interest, and Principal on Deed of Trust Notes 
Referred to in Paragraphs 4 and 5 of Plaintiffs’ Bill 
Which Became Due and Payable During the Period from 
June 13,1929, to and Including June 20, 1930. 

Taxes: 


Per statement of July 1, 1929. $256.00 

Collector of Taxes, D. C., Taxes for 1930 on: 

Lot 804, Square 455. $582.40 

Penalty . 17.47 

- 599.87 

Lot 32, Square 273. $124.96 

Penalty . 3.75 

- 128.71 
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Interest: 

Per statement of: 


August 20,1929. 

September 19, 1929 . 

December 9, 1929 . 

Ditto ($868 and $1,232.64) 
June 19,1930 . 

Items overdue: 


138.34 

85.01 

510.53 

2,100.64 

467.44 


3,301.96 


Interest on $40,000 1st trust 609 F Street, 

11/29/29 to 5/29/30. 

Interest on $40,000 1st trust 609 F Street, 

5/29/30 to 6/20/30 (22 days). 

Interest on $1,200 interest 5/29/30 to 6/20/30 

(22 days) . 

Int('rest on $20,000 1st trust 1924 13tli Street, 

N. W., 11/29/29 to 5/29/30. 

Interest on $20,000 1st trust 1924 13tli Street, 

N. \V., 5/29/30 to 6/20/30 (22 days). 

Interest on $600 interest 5/29/30 to 6/20/30 (22 

days) . 

Interest on $10,000 1st trust 1209 U Street, X. 

W., 11/29/29 to 5/29/30. 

Interest on $10,000 1st trust 1209 II Street, X. 

W., 5/29/30 to 6/20/30 (22 days). 

Interest on $300.00 interest 5/29/30 to 6/20/30 

(22 days) . 

Interest on $5,000 2nd (preferred) trust note 
secured on 609 F Street, 4/29/30 to 6/20/30 

(1 month 22 days). 

Interest on $12,000 2nd (preferred) trust note 
secured on 1924 13th — 4/29/30 to 6/20/30 

(1 month 22 days). 

58 

Interest on $7,500.00 2nd (preferred) trust note 
secured on 1209 U Street, 4/29/30 to 6/20/30 
(1 month 22 days). 

The principal on the following second deeds of 
trust became due on May 29, 1930: 

609 F Street N. W. 

1209 IT Street N. W. 

1924 13th Street N. W. 


! 1,200.00 

i 

j 

146.66 

I 

i 

j 

4.40 

i 

i 

t 

600.00 

i 

73.33 
2.20 
300.00 
I 36.66 

i 

! 

1.10 

I 

| 43.33 

i 

| 

104.00 


65.00 


j 5,000.00 
| 7,500.00 
112,000.00 
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Schedule 44 C”. 


Application Made by Defendant Administrators or on 
Their Behalf During the Period from June 13, 192!), up 
to and Including June 20, 1930, from Moneys Received 
hv Them or bv Herman W. Van Sen den from Rents 
Toward the Payment of Real Estate Commission, Taxes, 
and Interest on Trust Notes Referred to in Paragraphs 
4 and 5 of Plaintiffs’ Bill. 

Real estate commission paid Gary & Risher: 


Agent’s statement of July 1, 1929. .. 
44 44 44 Aug. 20, 1929. . 

44 46 44 Sept. 19, 1929. . 

4 4 4 4 4 4 Dec. 9, 1929. . . . 

4 4 4 4 4 4 Jun. 19, 1930 . . . 

Interest payments: 


$79.34 

34.35 

40.09 

112.32 

244.08 


$510.18 


Agent’s statement of Aug. 20, 1929. . . $138.34 

4 4 4 4 4 4 Sept. 19, 1929. . . 85.01 

4 4 4 4 4 4 Dec. 9, 1929. 2,011.17 

($868.00 was advanced to pay in¬ 
terest.) 

Agent’s statement of Jun. 19, 1930. 467.44 

Taxes: 

Agent’s statement of July 1, 1929. . . . $256.00 

Taxes paid by administrators for 1930 728.58 

60 Schedule 44 D”. 


3,301.96 


984.58 


Credits Received and Applied on Account of Principal of 
Deed of Trust Notes Referred to in Paragraph 5 of the 
Bill of Complaint from the Purchase Price of the Prop¬ 
erties at the Foreclosure Sales Referred to in Para¬ 
graphs 14 and 15 of Plaintiffs’ Bill. 

Applied on preferred lien notes secured 
on premises 609 F Street : 

Second trust preferred notes. $5,000.00 

Proceed- of sale. $3,000.00 
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Loss expenses of sale: 

Star bill . $72.00 

Tax Certificate. 1.00 

Auctioneer’s fee .... 15.00 


88.00 


2,912.00 


Balance due . $2,088.00 $2,912.00 

Applied on notes secured by second Deed 
of Trust on premises 1924 13th Street: 

Second Trust Notes.$12,000.00 ! 

Proceeds of sale. $5,000.00 | 

Less expenses of sale: 

Star bill . $81.00 

Tax Certificate. 1.00 

Auctioneer’s fee .... 15.00 


97.00 


4,903.00 


$7,097.00 

Applied on notes secured by second Deed 
of Trust on premises 1209 U Street: 

Second trust notes. $7,500.00 

Proceeds of sale . $3,000.00 

Less expense- of sale: 

i. 

Star bill . $58.50 

Auctioneer’s fee .... 15.00 


4,903.00 


73.50 


2,926.50 

$4,573.50 


Schedule “E”. 


2,926.50 


Moneys Received bv the Defendant Adminstrators from 
Rents in Excess of Moneys Applied by Them or pn Their 
Behalf under Paragraph “c” of the Order of Reference. 

Rents Collected by Gary and Risher 
per statement of June 19, 1930. $3,990.85 
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Cheek of Progressive Realty Company 
by Ruth Cumber, rent for month of 
June, 1930 . 

Cr.: 

Interest payments . 

Miscellaneous expenses in way of up¬ 
keep of real estate. 

Taxes, D. C.: 


Lot 804, Square 455. $582.40 

Penalty . 17.47 

Lot 32* Square 273. 124.90 

Penal tv . 3.75 

* 


Reimbursement to administrators for 

advancement made bv the 11. \Y. 

%/ 

Van Senden Corporation to Clary 

and Risher . 

Balance . 


32.50 


$4G7.44 

950.72 


728.58 


808.00 

1,002.01 


$4,023.35 $4,023.35 


In addition to the above balance of rents held by the ad¬ 
ministrators of the estate of Herman W. Van Senden, 
deceased, it is found that the administrators hold funds in 
excess of $2,221.39, the amount admitted to have been ap¬ 
plied by Herman W. Van Senden, from rents collected 
during his lifetime in partial discharge of the indebtedness 
of G. G. Loehler Construction Company to said Van Sen¬ 
den. Said item of $2,221.39 is arrived at as follows: 


Gross rents collected bv Garv and 

• • 

Risher, Agent, as shown by rent 
statements covering period 
from: 


June 1 to July 1, 1929. $1,586.84 


Carried forward .... $1,586.84 

62 Brought forward.... $1,586.S4 

July 26 to Aug. 20, 1929.... 687.17 
Aug. 20 to Sept. 19, 1929. . . . 801.67 
Sept. 19 to Dec. 9, 1929. 2,240.50 


$5,322.18 
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Check given Gary and Risher by H. W. 
Van Senden, Inc., to apply on ac¬ 
count of interest. 

Taxes: 

Per statement of Julv 1, 1929. 

Interest: 


Per statement of 

August 20, 1929. $138.34 

Sept. 19, 1929. 85.01 

Dec. 9, 1929. 510.53 

ditto ($868 and 
$1,232.64) . 2,100.64 


Miscellaneous expenses: 

Per statement of 

July 1, 1929. $253.67 

Aug. 20, 1929. 48.10 

Sept. 19, 1929. 73.17 

Dec. 9, 1929. 503.33 


Balance 


868.00 

i 

. | $256.00 


i 

i 

i 

i 


2,834.52 


878.27 

2,221.39 


$6,190.18 


Amount of rents held by administrators: 

Balance of rents collected by Administrators... 
Balance of rents collected by Herman W. Van 
Senden, Deceased, during his lifetime. 
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Schedule “F.” 


$6,190.18 


$1,002.61 
| 2,221.39 
$3,224.00 


Items to be Assessed Against Jessie M. Van Sender}, Otto G. 
Van Senden, and National Savings and Trust Qompany, 
a Corporation, Administrators of the Estate of!Herman 
W. Van Senden, Deceased. 

i 

Balance of rents in hands of the above-named 
administrators, as shown in Schedule “E”. .. $3,224.00 

4—5572a 
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Interest on the above balance, at 6 r /o per annum, 

from June 20, 19JO. 

Court costs. 34.00 

Attorneys’ fees for plaintiffs’ attorneys, if al¬ 
lowed by the court. 750.00 

Auditor’s fee, including the expense of reporting 

and transcribing testimony. 175.00 


A. LEFTWICH SINCLAIR, 

Auditor. 


May 19, 1931. 


Defendant Administrators Exceptions to Auditor's 

Report. 

Filed May 26, 1931. 


For defendant administrators it is urged, for exceptions, 
to said report of the Auditor: 

First, that it is based upon the erroneous assumption that 
the assignment agreement between the defendant G. G. 
Loehler Construction Company, Inc., and the said Herman 
\V. Van Senden, forming exhibit “A” of plaintiffs’ bill of 
complaint, was made primarily for the benefit of plaintiffs 
who were privy to the promise, and who had a legal or 
equitable claim on the income to be received thereunder. 

Second, that it is based upon the erroneous assumption 
that under and by virtue of the assignment agreement be- 
tween the defendant G. G. Loehler Construction Company, 
Inc., and the said Herman W. Van Senden, forming ex¬ 
hibit “A” of plaintiffs’ bill of complaint, plaintiffs had an 
equitable lien upon all moneys received by defendant ad¬ 
ministrators or by their intestate, Herman W. Van Senden, 
during his life. 

Third, that it contains no statement nor finding of the 
date of the death of defendant administrators’ intestate, 
Herman W. Van Senden, nor any conclusions of law as to 
the effect of his said death upon said assignment; nor any 
finding as to the legal capacity in which defendant ad¬ 
ministrators received the rent money subsequent to the 
death of their intestate. 

Fourth, that paragraph four, and the schedules therein 
referred to, erroneously treats all moneys received bv de- 

7 v i % 
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i 

fendant administrators or by their intestate, Her- 
65 man W. Van Senden, during his life, as the exclusive 

property of plaintiffs, and contains no finding nor 
showing of Hie net monthly rentals remaining in the hands 
of defendant administrators’ intestate after payment from 
the gross rentals monthly received of all commissions for 
collection, of all interest on the notes held by plaintiffs, 
and all taxes on the three pieces of real estate diie and pay¬ 
able on the respective dates said gross monthly rentals 
were received, nor does it contain any finding of the 
monthly rentals that came into the hands of defendant ad- 
ministrators after the death of their intestate, the disburse¬ 
ment thereof and the authority for so doing. 

Fifth, that paragraph five erroneously treatjs all said 
rent money received by defendant administrator^ and their 
intestate during his life, as the exclusive property of 
plaintiffs, and upon said erroneous assumption finds that 
defendant administrators or their intestate duriiig his life 
received $3,224.00 more than they or their intestate dis¬ 
bursed to or for the benefit of plaintiffs, whereas fhe record 
shows that immediately following the execution bf said as¬ 
signment, defendant administrators’ intestate appointed 
Gary & Rislier, Inc., agents to collect said rents, jand from 
the gross rentals received monthly to pay all commissions 
for collection, all interest on the notes held by {plaintiffs, 
and the taxes on the three pieces of real estate duh and pay¬ 
able on the respective dates said gross monthly rentals 
were received, and to remit to him the net balance; that 
said Gary & Risher, Inc. did collect said rents, djd pay all 
of said charges hereinbefore enumerated and did on the 
following dates remit defendant administrators’ intestate 
the following net amounts: 


July I, 1929 . $1,077.17 

August 20, 1929 .| 500.73 

September 19, 1929 . 643.49 


which said sums under said assignment became gnd were 
the absolute property of defendant administrators’ intes¬ 
tate; that all sums received as rentals from said three 
pieces of real estate by defendant administrators 
66 subsequent to the death of their intestate \yere dis¬ 
bursed in strict conformity with the express terms of 
said assignment with the exception of $1,002.61 which was 


i 
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disbursed by them pursuant to oral and written instruc¬ 
tions from G. G. Loeliler Construction Company, Inc., as¬ 
signor, and that on the date of the filing of plaintiffs’ bill, 
defendant administrators held no fund belonging to plain¬ 
tiffs in which thev had anv interest. 

Sixth, that the amount found in paragraph six to be due 
plaintiffs by defendant administrators is erroneous as will 
more particularly appear from the third and fourth objec¬ 
tions. The claim being for an unliquidated amount against 
an estate in the hands of administrators and the ownership 
of the fund being in dispute, any amount found due plain¬ 
tiffs bv defendant administrators could not commence to 
bear interest prior to determination of the amount as evi¬ 
denced bv final decree. 

Seventh, that paragraph seven is based upon paragraphs 
four and five which are erroneous as pointed out in excep¬ 
tions three and four. 

Eighth, that the amount found in paragraphs eight and 
nine to be the reasonable value of legal services rendered 
collectively by counsel for plaintiffs is grossly excessive 
considering the amount involved, time consumed and anv 
recovery; that there is no showing of the extent and charac¬ 
ter of individual services rendered bv individual counsel 

i » 

for the respective plaintiffs, but merely a showing of col¬ 
lective services; that if it were within the power of the 
court to allow counsel for the respective plaintiffs’ fees to 
be paid by defendant administrators, allowance only could 
be made to each separate attorney for the work shown to 
have been performed by him and no allowance could be 
properly made to all the attorneys for the plaintiffs col¬ 
lectively. In the present case there is no authority of law 
for the allowance of any fees to counsel for plaintiffs 
which the court could require defendant administrators 
to pav, save and except the docket fee provided bv law. 

WEBSTER BALLINGER, 
Attorney for Defendant Administrators. 

67 Exceptions of Defendant G. G. Loeliler Construction 
Company to the Report of Auditor. 

Filed May 29,1931. 


Now comes the defendant, Paul F. Loeliler, and excepts 
to the report of the Auditor as follows: 
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i 

1. The Auditor erred in finding that the mon^v due from 
the Estate of Jesse Van Senden is payable to tlie plaintiffs. 

2. The Auditor failed to find that the monies due and 
payable by Jesse Van Senden is due and payable to the 
Loehler Construction Company. 

ALFRED CERCEO, 

FRANCIS G. MATSON, 

ALFONS B. LAND A, j 

Attorneys for Defendant 
G. G. Loeliler Construction Company. 

Affidavit . j 

I, Paul F. Loehler, Secretary of the G. G. iioehler Con¬ 
struction Company, being first duly sworn, depose and say 
that I have read the exceptions attached hereto and made 
a part hereof, and that the allegations of fact!set forth in 
said exceptions are to the best of my knowledge and belief 
true. 

PAUL F. LOEHLER, 
Secretary G. G. Loehler Construction Co. 


Subscribed and sworn to before me this 29 idav of May 
A. D 1931. ! 

[seal.] LILLIAN K. LINDQUIST, 

Notary Public. 


68 Certificate of Counsel. 

I hereby certify that I am one of counsel for The G. G. 
Loehler Construction Company, Inc., whose exceptions to 
the Report of the Auditor are attached hereto and filed 
herewith, and as such attorney I am able to state that the 
matters of law therein set forth are well founded. 

FRANCIS G. MATSON. 
ALFRED CERCEO. 

ALFONS B. LAND A. 

I 

i 

Memorandum of Proceedings in Open Court Prior to 

Signing Final Decree. 

! 

Filed August 13,1931. 

# * • * * # # 

Before the entry of final decree in the above entitled 
cause counsel for defendants directed the attention of the 
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court to the record of the Probate Court showing that the 
time limited bv the Order of the Probate Court for defend- 
ant administrators to pass their account had not yet ex¬ 
pired, and objected to the entry of any decree until the 
expiration of the time fixed or that may hereafter be fixed, 
for the filing of said account as provided by $ 252, ch. 10, 
T. 29, p. 430, D. C. Code 1929, which objection was over¬ 
ruled and exception allowed. 

Thereupon counsel for defendants objected to the entry 
of anv decree until there was an ascertainment by the court 
of the assets and liabilities of defendant administrators' 
intestate as required by 252, ch. 10, T. 29, p. 430, P. C. Code 
1929, which objection was overruled and an exception 
allowed. 

Thereupon counsel for defendants moved the court to 
withhold the signing or entering of any decree until de¬ 
fendant administrators within such reasonable time as 
might be fixed bv the court could file their sworn 
69 statement under oath that they have not now in their 
possession assets to discharge all just claims against 
the estate as provided by § 252, ch. 10, T. 29, p. 430, D. C. 
Code 1929, which motion was overruled, the Trial Judge 
stating that he would sign the decree, and defendant ad¬ 
ministrators could thereafter move the court to suspend 
execution of the decree, for cause shown to which exception 
was taken and allowed. 

JOSEPH W. COX, 

Justice. 

No objection. 

DOUGLAS, O’BEAR & DOUGLAS, 

By E. D. CAMPBELL, 

Attorneys for Plaintiffs. 


Memorandmn of Proceedings in Open Court Prior to 

Signing Final Decree. 


Filed August 13,1931. 

• • 1 * • • * « 

Before the entry of final decree in the above entitled 
cause, counsel for defendants moved the court to find the 
facts specially and state separately its conclusions of law 
thereon as required by Rule 70% of the Rules of Practice 
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in Equity promulgated by the Supreme Court of jthe United 
States, which motion was overruled on the ground that the 
Court considered the decree as submitted a sufficient com¬ 
pliance with said rule, and an exception allowpd defend¬ 
ants. 

JOSEPH W. C|OX, 

Justice. 

i 

70 Final Decree as to the Defendants Jessie M. Van 

Senden, Otto G. Van Senden, arid National Savings 
and Trust Company, Administrators of the Estate 
of Herman W. Van Senden, Deceased. 

Filed August 13, 1931. ! 

i 

* # * # # # # 

This cause came on to be further heard at this jterm upon 
llio report of the auditor filed herein on the 10th day of 
May, 1931, and the exceptions to said report filet} on behalf 
of the defendants, Jessie M. Van Senden, Otto G. Van 
Senden and National Savings and Trust Company, Ad¬ 
ministrators of the Estate of Herman W. Van Senden de- 
ceased, and upon consideration thereof, and of the testi¬ 
mony adduced before the auditor, and of the bill of com¬ 
plaint and of the failure of the said defendant adminis¬ 
trators to file a proper answer thereto, and after argument 
by counsel for the respective parties, it is by thejCourt this 
13 day of August, 1931, adjudged, ordered, and decreed as 
follows, viz: 

1. That the allegations of fact contained in plaintiffs’ bill 
of complaint, in so far as they affect the defendant adminis¬ 
trators, are true. 

2. That the exceptions to the report of the auditor filed 

herein on behalf of the defendant administrators 

71 be and said exceptions are severally overruled. 

3. That the report of the auditor filed!herein be 
and it is hereby confirmed. 

4. That the assignment agreement between tlje defend¬ 
ant, G. G. Loehler Construction Co. Inc., and Herman W. 
Van Senden, attached to plaintiffs’ bill of complajint as Ex¬ 
hibit A thereof, is an assignment for the benefit, in part, 
of the holders of notes secured by the liens of deeds of trust 
on premises 609 F Street, Northwest, 1209 You Street, 
Northwest and 1924 Thirteenth Street, Northwest, in the 
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city of Washington, District of Columbia, respectively, 
which are senior to the lien securing the notes of the de¬ 
fendant G. G. Loehler Construction Co. Inc., dated May 29, 
1929, held by Herman W. Van Senden, and after his death 
by the defendant administrators, and referred to in para¬ 
graph 1 of said assignment; and the holders of such notes 
secured by said senior liens have an equitable lien upon 
moneys received bv the said defendant administrators or 
by Herman W. Van Senden, pursuant to said assignment as 
alleged in the bill of complaint, and as found by the auditor 
in his report tiled herein. 

5. The plaintiffs are the owners, respectively, of certain 
notes secured by such senior liens of deeds of trust on said 
premises, 609 F Street, Northwest, 1209 You Street, North¬ 
west, and 1924 Thirteenth Street, Northwest, in the city of 
Washington, District of Columbia, as follows: 

(a) The plaintiff National Benefit Life Insurance Com¬ 
pany is.the owner of 

$40,000 principal amount of notes of G. G. Loehler Con¬ 
struction Co. Inc., dated May 29, 1929, payable five years 
after their date, with interest at 6% per annum, and 
secured by first lien deed of trust on premises 609 F 
Street. 

72 $20,000 principal amount of notes of G. G. Loehler 

Construction Co. Inc., dated May 29, 1929, payable 
five years after their date, with interest at 6% per annum, 
and secured by first lien deed of trust on premises 1924 
Thirteenth Street, N. W. 

$10,000 principal amount of notes of G. G. Loehler Con¬ 
struction Co. Inc., dated May 29, 1929, payable five years 
after their date, with interest at 6% per annum, and 
secured by first lien deed of trust on premises 1209 You 
Street, N. W. 

(b) The plaintiff Oscar Wilkinson is the owner of 

$3,135 principal amount of notes of G. G. Loehler Con¬ 
struction Co. Inc., dated May 29, 1929, payable on or be¬ 
fore one year after date, and now overdue and unpaid, 
with interest at 6% per annum, and secured by preferred 
lien under second deed of trust on premises 609 F Street, 
and 

$7,530 principal amount of notes of G. G. Loehler Con¬ 
struction Co. Inc., dated May 29, 1929, payable on or be¬ 
fore one year after 4 date, and now overdue and unpaid, with 
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interest at 6% per annum and secured by preferred lien 
under second deed of trust on premises 1924—13tth Street, 
N. W. I 

(c) The plaintiff Levi II. David is the owner o£ 

$932.50 principal amount of notes of G. G. Loe|liler Con¬ 
struction Co. Inc., dated May 29, 1929, payable on or before 
one year after date, and now overdue and unpaid, with in¬ 
terest at 6 c /c per annum and secured by preferred lien 
under second deed of trust on premises 609 F Street, 

N. W., and I 

73 $2,235 principal amount of notes of G. G. Loehler 
Construction Co. Inc., dated May 29, 1929!^ payable 

on or before one vear after date, and now overdue and un- 
paid, with interest at 6% per annum and secured by pre¬ 
ferred lien under second deed of trust on premises 1924— 
13th Street, N. W. 

(d) The plaintiff Samuel J. Solomon is the owher of 
$932.50 principal amount of notes of G. G. Loehler Con¬ 
struction Co. Inc., dated May 29, 1929, payable <j>n or be¬ 
fore one year after date, and now overdue and unpaid, with 
interest at 6% per annum and secured by preferred lien 
under second deed of trust on premises 609 F Street, and 

$2,235 principal amount of notes of G. G. Loehler Con¬ 
struction Co. Inc., dated May 29,1929, payable on dr before 
one year after date, and now overdue and unpaid,: with in¬ 
terest at 6% per annum and secured by preferred lien 
under second deed of trust on premises 1924—13th Street, 
N. W. 

(e) The plaintiff Gary and Risher, Inc., is the owner of 
$7,500 principal amount of notes of G. G. Loehler Con¬ 
struction Co. Inc., dated May 29, 1929, payable on or be¬ 
fore one year after date (and now overdue and junpaid) 
with interest at 6% per annum and secured by second lien 
deed of trust on premises 1209 You Street. 

6. That the defendants Jessie M. Van Senden, i Otto G. 

• • I 

Van Senden and National Savings and Trust Company, 
Administrators of the estate of Herman W. Van Senden, 
deceased, have received the sum of $3,224 by way of net 
rents from said premises 609 F Street, 1209 You 

74 Street and 1924 Thirteenth Street, during th4 period 
from June 13,1929, to June 20,1930, which they have 

failed to pay to the plaintiffs in accordance with tho afore¬ 
mentioned assignment agreement. 
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7. That the said defendants, Jessie M. Van Senden, Otto 
G. Van Senden and National Savings and Trust Company, 
Administrators of the estate of Herman W. Van Senden, 
deceased, be and they are hereby ordered to pay forth¬ 
with to the plaintiffs the following sums, to-wit: 

(a) To the plaintiff National Benefit Life Insurance 
Company the sum of $2,364.35, in payment of interest on 
the notes referred to in paragraph 5 (a) of this decree, 
together with interest thereon at 6% per annum from June 
20, 1930. 

(b) To the plaintiff Oscar Wilkinson the sum of $373.95 
on account of interest and principal of the notes referred 
to in paragraph 5 (b) of this decree, together with interest 
thereon at the i*ate of 6% per annum from June 20, 1930. 

(e) To the plaintiff Levi II. David the sum of $111.75 on 
account of interest and principal of the notes referred to in 
paragraph 5 (c) of this decree, together with interest 
thereon at the rate of 6% per annum from June 20, 1930. 

(d) To the plaintiff Samuel J. Solomon the sum of 
$111.75 on account of interest and principal of the notes 
referred to in paragraph 5 (d) of this decree, together with 
interest thereon at the rate of 6% per annum from June 


20, 1930. 

(e) To the plaintiff Gary and Risher, Inc. the sum of 
$262.20 on account of interest and principal of the notes 
referred to in paragraph 5 (e) of this decree, together with 
interest thereon at the rate of 6% per annum from June 20, 
1930. 

8. That the said defendants Jessie M. Van Senden, Otto 

G. Van Senden and National Savings and Trust Com- 
75 pany, Administrators of the estate of Herman W. 

Van Senden, deceased, be and they are hereby also 
ordered to pay to the plaintiffs the sum of $34.00 in reim¬ 
bursement of their court costs incurred therein, and the 
sum of $175 in reimbursement of the fee of the auditor paid 
also by said plaintiffs. 

9. That the said defendants Jessie M. Van Senden, Otto 
G. Van Senden and National Savings and Trust Company, 
Administrators of the estate of Herman W. Van Senden, 
deceased, be and they are hereby also ordered to pay forth¬ 
with to Messrs. Douglas, Obear & Douglas, Alan B. David, 
Oscar S. Wilkinson, Houston & Houston and Huver I. 
Brown, attorneys for the plaintiffs the sum of $750, which 
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the court finds to be a reasonable attorneys’ fee for their 
services as attorneys for the plaintiffs herein, arid which 
fee the court finds should be and hereby is taxable against 
said defendant administrators. 

10. That none of the findings of fact or conclusions of 
law embodied in this decree shall be held to apply to or 
affect the rights of the defendant G. G. Lochler Construc¬ 
tion Co. Inc., in this cause. 

Bv the Court: j 

JOSEPH W. COX, 

J iistice. 

Approved as to substance and form: 

OSCAR WILKINSON, 

LEVI H. DAVID, 

SAMUEL J. SOLOMON, 

Bv DOUGLAS, OBEAR & DOUGLAS, 
By EDMUND D. CAMPBELL, j 

Attorneys. 

GARY and RISHER, Inc., 

THE NATIONAL BENEFIT LIFE 
INSURANCE COMPANY, i 
By HOUSTON & HOUSTON, 

Attorneys. 

76 Appeal. 


Filed August 13,1931. 

#**#*•• 


From the foregoing decree defendants in open court noted 
an appeal to the Court of Appeals of the District I of Co¬ 
lumbia and the same is hereby allowed; the penal sum of 
the bond or undertaking for costs on appeal being hereby 
fixed at $100, with leave in lieu thereof to deposit in cash 
with the Clerk of the Court the sum of $50; and jin the 
event a supersedeas bond or undertaking should fye filed 
the penal sum of said supersedeas bond on appeal is hereby 
fixed at Five Thousand Dollars. j 

JOSEPH W. COX,j 

Justice. 


Memoranda . 


August 27, 1931.—$50 deposited in lieu of appeal bond. 
August 31, 1931.—Statement of Evidence (duplicate) 


filed. 
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77 Assignment of Errors. 

Filed August 31, 1931. 

»***•*## 

Now come defendant administrators, Jessie M. Van Sen- 
den, Otto G. Van Senden, and National Savings and Trust 
Company, administrators of the estate of Herman W. Van 
Senden, deceased, and having duly entered and perfected 
an appeal to the Court of Appeals from the decree signed 
August 13, 1931, and filed in the above entitled cause, as 
their assignment of errors, say that the trial court erred 
in the following particulars: 

1. In overruling defendant administrators’ motion to 
dismiss plaintiffs’ bill. 

2. In sustaining plaintiffs’, Wilkinson, David and Solo¬ 
mon, motion to strike portions of the answer of defendant 
administrators to the bill. 

3. In entering decree of March 20, 1931 sustaining mo¬ 
tion of plaintiffs, Wilkinson, David and Solomon, to strike 
out entire answer of defendant administrators to plaintiffs’ 
bill, holding that all plaintiffs were entitled to an account¬ 
ing from defendant administrators, referring the cause to 
the Auditor for an accounting and for recommendation of 
attorney fees. 

4. In refusing prior to the entry of said decree of March 
20, 1931 to, (1), make any findings of fact, and (2), state 

any conclusions of law, apprising counsel of the pre- 

78 cise legal grounds upon which the decree was based, 
or in the alternative to state said findings of fact or 

conclusions of law in the decree. 

5. In overruling defendant administrators’ exceptions 1, 
2, 3, 4, 5, 6, 7, and 8 and each of them to the Auditor’s 
Report. 

6. In overruling defendant administrators’ objection to 
the signing and entering of the decree on the ground that 
the record before the court formed no basis for the decree. 

7. In overruling defendant administrators’ motion that 
the court file (1) special findings of fact and conclusions of 
law as required by Rule 70% of the Rules of Practice in 
Equity, promulgated by the Supreme Court of the United 
States, or in the alternative to set out in the body of the 
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decree the precise grounds upon which the decree is based, 
so that the same will clearly appear on the faqe of the 
record. 

8. In overruling defendant administrators’ objection to 
tlie entry of any decree adverse to the rights of defendant 
administrators’ intestate until the expiration of the time 
fixed, or that might thereafter be fixed, for the filing of the 
account of the administrators as provided by Sec. 252, Ch. 
10, T. 29, D. C. Code 1929. 

9. In overruling defendant administrators’ objections to 

the entry of any decree until there was an ascertainment by 
the Court of the assets and liabilities of defendant ad¬ 
ministrators’ intestate, as required by Sec. 252, Cn. 10, T. 
29, D. C. Code 1929. ' | 

10. In overruling defendant administrators’ mption to 
withhold the signing and entry of any decree until; defend¬ 
ant administrators were afforded reasonable time to sub¬ 
mit their sworn statement under oath that they had not in 
their possession assets to discharge all just claims against 
the estate as provided by Sec. 252, Ch. 10, T. 2$, D. C. 

Code 1929. | 

79 11. In entering the decree of August 13,19^1. This 

assignment applies to each paragraph of thC decree 
to the same extent as if error was separately assigned to 
each such paragraph. 

12. In that said decree inferentially, but not directly, 

holds that the assignment agreement attached to plaintiff’s 
bill of complaint as exhibit “A” conferred such rights on 
plaintiffs in the rents dealt with by said assignment as en¬ 
abled them to bring and maintain said suit and entitled 
them to a strict enforcement of said assignment according 
to its terms. \ 

13. In that said decree decrees all the facts alleged in 
plaintiffs’ bill of complaint to be true as against defendant 
administrators and makes no disposition of the cause so 
far as defendant G. G. Loehler Construction Co. is con¬ 
cerned, thus leaving the ownership of the fund undeter¬ 
mined. 

14. In that by said decree defendant administrators are 
directed to forthwith pay all funds received by them and 
their intestate under said assignment to plaintiffs, not¬ 
withstanding the rights of defendant G. G. Loehlejr Con¬ 
struction Co. in and to the fund remain undetermined and 

i 
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thus subjecting defendant administrators to double liability. 

15. In that said decree decrees plaintiffs entitled to all 
costs and attorneys’ fees provided by statute, and then de¬ 
crees the attorneys for plaintiffs entitled to an additional 
fee of $750.00 to be paid by defendant administrators, 
which is unauthorized by law or bv any facts and circum- 
stances surrounding the cause. 

WEBSTER BALLINGER, 
Attorney for Defendant Administrators. 

Service of copy of the foregoing assignment ot* errors 
is-. 
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Designation of Record on Appeal. 


Piled August 31, 1931. 


* 


* 


* 


Defendants, Jessie M. Van Senden, Otto G. Van Senden, 
and National Savings and Trust Company, administrators 
of the estate of Herman W. Van Senden, deceased, having 
duly entered and perfected an appeal from the final decree 
dated August 13,1931, in the above entitled cause, designate 
the parts of the record which they desire to have included 
in the transcript, said parts being considered sufficient for 
the determination of the questions raised on appeal, 
namely : 

1. Bill of Complaint and Exhibit. 

2. Defendant administrators’ motion to dismiss plaintiffs’ 
bill, filed January 24, 1931. 

3. Order overruling defendant administrators’ motion to 
dismiss plaintiffs’ bill, filed February 6, 1931. 

4. Motion of defendant, G. G. Loehler Construction Co., 
Inc. to dismiss plaintiffs’ bill, filed February 9, 1931. 

5. Order overruling defendant, G. G. Loehler Construc¬ 
tion Company’s motion to dismiss plaintiffs’ bill, filed 
February 26, 1931. 

6. Answer of defendant administrators, filed February 
19, 1931. 

7. Answer of defendant, G. G. Loehler Construction Co., 
Inc., filed March 10, 1931. 
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8. Motion of plaintiffs, Wilkinson, David and Solomon, 
to strike portions of answer of defendant adminis¬ 
trators. 

81 9. Order sustaining motion of plaintiff, Wilkin¬ 

son, David and Solomon, to strike out certain por¬ 
tions of answer of defendant administrators, hied Feb¬ 
ruary 27, 1931. j 

10. Motion of plaintiffs, Wilkinson, David and, Solomon, 
to strike out entire answer of defendant administrators, 
Jesse M. Van Senden, et al., tiled February 24, 1931. 

11. Motion of plaintiffs, Gary and Risher, Inc.;, and Na¬ 
tional Benefit Life Insurance Co., to strike out entire an¬ 
swer of defendant administrators, Jessie M. Vail Senden, 
et al., filed February 27, 1931. 

12. Decree filed March 20, 1931. 

13. Two memorandums signed by Court of defendant ad¬ 

ministrators’ objections to entry of decree filed March 20, 
1931, request for allowance of appeal and notice!of appli¬ 
cation to Court of Appeals for allowance of special appeal, 
both filed March 20, 1931. j 

14. Report of Auditor, filed Mav 19, 1931. 

15. Defendant administrators’ exceptions to Auditor’s 

Report, filed May 26, 1931. j 

16. Exceptions of defendant, G. G. Loehler Construction 
Co., Inc., to the report of Auditor filed May 19, lf)31. 

17. Two memorandums signed by the Court of' proceed¬ 

ings in open court prior to signing of final decree filed 
August 13, 1931, both memorandums being filed August 13, 
1931. ' | 1 

18. Final decree dated August 13, 1931 with notation of 
appeal taken and allowed, and appeal bond fixed. 

19. Notation of deposit of $50.00 for costs in lieu of 

undertaking deposited with the Clerk of Court August 27, 
1931. 1 f 

20. Statement of Evidence and proceedings before Audi¬ 
tor filed August 31, 1931. j 

21. Assignment of Errors. 

22. This designation. 

WEBSTER BALLINGER, 
Attorney for Defendant Administrators. 
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Service of copy of the foregoing designation of record 
on appeal is acknowledged this 31st day of August, 1931. 

DOUGLAS, OBEAR & 
DOUGLAS, 

Attorneys for Wilkinson, David , and Solomon, 

By HUGH H. OBEAR. 

82 HOUSTON & HOUSTON, 

Attorneys for Gary & Risher, Inc. 

HUVER I. BROWN, 

Attorney for National Benefit Life Insurance Company. 

ALFRED CERCEO, 

F. G. MATSON, 

ALFONS B. LANDA, 

Attorneys for G. G. Loehler Construction Co. 

83 Acknowledged this 31st day of August, 1931. 

DOUGLAS, OBEAR & 
DOUGLAS, 

By HUGH H. OBEAR, 

Attorneys for Wilkinson, David, and Solomon. 

HOUSTON & HOUSTON, 
Attorneys for Gary & Risher, Inc. 
HUVER I. BROWN, 

Attorney for National Benefit Life Insurance Company. 

ALFRED CERCEO, 

F. G. MATSON, 

ALFONS B. LANDA, 

Attorneys for G. G. Loehler Construction Company. 

Memoranda. 

October 1, 1931.—Proposed Statement of Evidence sub¬ 
mitted. 

October 5, 1931.—Statement of Evidence signed and 
made of record. 

84 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 83, both inclusive, to be a true 
and correct transcript of the record, according to directions 
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of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 52301 in Equity, wherein Oscar 
Wilkinson et al. are Plaintiffs and Jessie M. Van Senden 
et al. are Defendants, as the same remains upon the files 
and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 9th day of December, 1931. j 

[Seal Supreme Court of the District of Colutnbia.] 

FRANK E. CUNNINGHAM, 


By R, S. MAYLAND, j 

Asst. Cleric, i 


Clerk, 
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Tn the Supreme Court of the District of Columbia. 
Equity. No. 52301. 

Oscar Wilkinson et al., Plaintiffs, 


vs. 


Jessie M. Van Senden et al., Administrators of fjhe Estate 
of Herman W. Van Senden, Deceased. 


Statement of Proceedings and Evidence Before Auditor. 

j 

Be it remembered that pursuant to the following notice 
dated March 20, 1931: j 

“Notice is hereby given that a hearing will bie held at 
the Auditor’s Office, United States Court House, op Wednes¬ 
day, March 25, 1931, at 10:30 o’clock, A. M., foi^ the con¬ 
sideration of all matters that may properly be presented 
under the terms of the order of reference in the above- 
mentioned cause. 

Very respectfully, 

(Signed) A. LEFTWICH SINCLAIR, 

Auditor ” 

the above-entitled cause duly came on for liearinjg before 

A. Leftwich Sinclair, Auditor for the Supreme Court of the 
District of Columbia on March 25, 1931, Edmund D. Camp¬ 
bell, Esq., of the firm of Douglas, O’Bear & Douglas, Allan 

B. David, Esq., and Oscar S. Wilkinson, Esq., attorneys for 

5—5572 a 
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plaintiffs, Oscar Wilkinson, Levi II. David and Samuel J. 
Solomon; Charles II. Houston, Esq., attorney for plaintiff, 
Garry & Rislier, Inc.; Huver I. Brown, Esq., attorney for 
plaintiff, the National Benefit Life Insurance Company; 
Webster Ballinger, Esq., attorney for defendant adminis¬ 
trators of the estate of Herman W. Van Senden, deceased; 
Alfred Cereeo, Esq., and A. B. Linder, Esq., attorneys for 
G. G. Loehler Construction Company, Inc., being present, 
and thereupon the plaintiffs offered as a witness, Lester A. 
Lawrence, who, having been duly sworn, testified as follows: 


8G Direct examination. 


By Mr. Campbell: 

That he is employed in the Trust Department of the Na¬ 
tional Savings and Trust Company, one of the adminis¬ 
trators of the estate of Herman W. Van Senden, deceased, 
and had charge of the records relating to the estate of 
Herman W. Van Senden. Pursuant to request witness had 
prepared from the records and presented a statement show¬ 
ing collection of rents under assignment from G. G. Loehler 
Construction Company to Herman W. Van Senden dated 
June 13, 1929, which statement was as follows: 

National Savings and Trust Company, Trust Department. 

Statement Shotting Collection of Rents under Assignment from G. G. Loehler Con- 
struction Company to 11. W. Van Senden, Dated June 13 , 1929. 

March 21, 1931. 

Received Disbursed 

Gross rents collected by Gary & Risher, Agent, 
as shown by rent statements covering period from: 


June 1 to July 1, 1929. $1,5SG.S4 

July 26 to Aug. 20, 1929. 6S7.17 

Aug. 20 to Sept. 19, 1929. SOI. 67 

Sept. 19 to Dec. 9, 1929. 2,246.50 

Dec. 9 to June 19, 1930 . .. 3,990.85 


Check given Gary & Risher by H. W. Van Senden, Inc., 

to apply on account of interest. 

Check of Progressive Realty Company by Ruth Cumber 


rent for month of June, 1930. 

Taxes: 

Per statement of July 1, 1929. 

Interest: 

Per statement of: 

Aug. 20, 1929.SI38.34 

Sept. 19, 1929. 85.01 

rw q iqoq *;in 

Ditto (SS6S and SI’232.64)‘! '2,100.64 
June 19, 1930. 467.44 


9,313.03 

868.00 

32.50 


256.00 


3,301.96 
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Miscellaneous expenses: 

Per Statement of: 

July 1, 1929. 253.67 

Aug. 20, 1929. 4S.10 

Sept. 19, 1929. 73.17 

Dec. 9, 1929. 503.33 

June 19, 1930. 956.72 

87 Disbursement made by administrators of estate of 
H. W. Van Senden, deceased: 

Collector of Taxes, D. C.—Taxes for 1930 on: 

Lot 804, Sq. 455.... S5S2.40 

Penalty. 17.47 

- S599.87 

Lot 32, Sq. 273. 124.96 

Penalty. 3.75 

- 128.71 


67 


1,834.99 

i 


Reimbursement to administrators for ad¬ 
vancement made by the H. W. Van Senden 

Corporation to Gary and Risher. 868.00 

1930, Aug. 8, G. Ci. Loehler Construction Co., 
payment from net rents. 250.00 


Balance net rents 


1.846.58 

2,974.00 


810,213.5? 810,213.53 


Statement Setting Forth How Said Net Rents Were Distributed by Gary and 

Risher, Agent. j 


Net rents. 

Checks received by H. W. Van Senden during his life¬ 
time: 

July 1. 1929. 81.077.17 

Aug. 20, 1929. 500.73 

Sept. 19, 1929. 643.49 


$2,974.0d 


i 

j 


82.221.39 


Memorandum.—On September 19,1929 and up to and 
including October 4, 1929, the date of death of Herman 
W. Van Senden, there were no over due and unpaid 
items of interest on the trusts or taxes on the property 
covered by the assignment. 


Check received June 19, 1930 by H. W. Van Senden, 
Inc., for the account of the Administrators of the Estate 
of Herman W. Van Senden, deceased.... 8522.20 

Check received by Administrators of Estate 
of Herman W. Van Senden, deceased: 

June 19, 1930.S2,044.49 

June 4, 1930. 32.50 


82,076.99 

Less total payments made by Ad¬ 
ministrators. 1,846.58 752.61 

- 230.41 - - 

82,974.00 82,974.00 


88 Witness testified that the statement he Had sub¬ 
mitted was correct; that it was a summary of the 
rent statements of Gary & Risher, who were the real estate 
agents of Herman W. Van Senden before he died, a n d who 

i 
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acted as agents of the administrators after his death, to 

which summarv had been added all monevs received and 

• 1 * 

all disbursements made by the administrators direct; that 
the administrators had received no monevs not shown oil 
said statement. 

Witness was then shown the answer of the defendant ad¬ 
ministrators to the plaintiffs’ bill and his attention called 
to certain figures appearing in paragraph 7, to the effect 
that defendant administrators after Van Senden’s death 
had at the time the instructions of defendant G. G. Loehler 
Construction Co. were given, to wit, on the morning of 
June 20, 1930, received $3,191.50 in excess of the amounts 
disbursed, and was asked if said statement was correct. 
Witness replied that it was incorrect; that $2,-21.39 in¬ 
cluded in said sum were not in fact received by the ad¬ 
ministrators as such, but were monevs received by the late 
Herman W. Van Senden during his lifetime; that the cor¬ 
rect amount that should have been stated in said answer is 
$1,002.01, that being the amount of money received by the 
administrators and in their hands on June 20, 1930. 

Witness’ attention was called to an item in said statement 
showing a payment, of $250 on August 8, 1930 to G. G. 
Loehler Construction Co. and was asked if said item of 

$250 was deducted 1 from the amounts received bv Van 
» • 

Senden during his life and bv the administrators after his 
death what the total figure would be. Witness answered 
$2,974. Witness was requested to produce voucher for the 
payment of said $250, and thereupon produced a receipt 
dated August —, 1930, in words and figures as follows: 

89 ‘‘Received of Jessie M. Van Senden, Otto G. Van 
Senden and National Savings and Trust Company, 
administrators of the Estate of Herman W. Van Senden, 
deceased, Two Hundred Fifty ($250.00) Dollars, per re¬ 
quest made by G. G. Loehler Construction Company, by 
G. G. Loehler as President, in letter dated July 17, 1930. 
(Signed) G. G. LOEHLER CONSTRUCTION 

CO., INC., 

Bv G. G. LOEHLER, 

President” 


Witness was then asked to produce the letter requesting 
the payment. Witness examined his papers and stated he 
could not find it. Thereupon counsel for defendant ad- 
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ministrators stated that the letter would be prodjuced. Wit- 
liess was then asked whether the payment of $250 was made 
by check, and answered that it was paid by check of the 
National Savings and Trust Co. Witness was jasked if lie 
had the cancelled check and replied that he had not. the 
check with him but would produce it. Witness was asked 
if the $250 payment was made the Loehlcr Construction Co. 
on account of taxes on the property and replied that he 
could not tell until he saw the letter. Witness testified that 
the administrators had in hand funds of the estate in ex¬ 
cess of $2,221.39 but the creditors are not being paid until 
there was sufficient cash to pay them in full; that the ad¬ 
ministrators have made no final accounting. 

! 

Cross-examination. 

Bv Mr. Ballinger: 

Counsel for defendant administrators formally offered 
in evidence the statement of account submitted by the wit¬ 
ness and hereinbefore set out in full. Witness} was then 
shown said statement and his attention called to the items 
appearing therein showing checks received by 11. W. Van 
Senden from Gary <fc Rislier during his lifetime hs follows: 
July 1, 1929, $1,077.17; August 20, 1929, $500.00; Septem¬ 
ber 19, 1929, $643.49, and was asked “At the tpne of the 
receipt of that money and its application by H. W. Van 
Senden to Loehlcr’s indebtedness to him, had j the taxes 
then due and the interest on the first ajnd second 
90 trust notes all been paid.” Witness | answered 
“ Yes, sir.-’ Witness further testified that; after Mr. 
Van Senden’s death all moneys received by the administra¬ 
tors under the assignment were paid out for taxcls, interest 
on the second trust notes, and every prior lien with the 
exception of $752.61 and the $250 paid to defendant Loehler 
Construction Co.; that the authority for paying tl}c Loehler 
Construction Co. the $250 appears in a letter dated July 
17, 1930 received by the administrators from the G. G. 
Loehler Construction Co. 

Redirect examination. 

Bv Mr. Campbell: 

i 

Witness testified that on September 19, 1929 t^iere were 
no arrears of taxes on any of the three properties; that 
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there were no arrears of interest on the first trust, and to 
the best of his information there were no over-due pay¬ 
ments on the second trust. Witness was asked if taxes 
were not due in September, and replied that they were pay¬ 
able in September but not over-due until October 1st. Wit¬ 
ness testified that while interest was accruing on the first 
trusts there was no interest due on September 10, 1920. 
Witness was asked how the item of $2,221.30 received by 
Van Senden was carried on the books of the administrators, 
and replied that it was not carried on the books of the ad¬ 
ministrators as it was not received bv them. Witness was 
asked if the records of the administrators show that it was 
received by Van Senden, and replied that the only record 
that the administrators had, or had any knowledge of, was 
the production of the cancelled checks of Gary & Rislier 
showing the payments. 


Examination bv Mr. Houston: 

* 

Witness identified the signature of Otto G. Van Senden 
appearing on an intervening petition filed May 20, 1030 in 
the case of Nellie M. Brown vs. G. G. Loehler Construction 
Co., At Law No. 77210, Supreme Court of the District of 
Columbia. 


91 Plaintiffs next called as their witness Hollis D. 

Fritts, who, being first duly sworn, testified as 
follows: 


Direct examination. 


By Mr. Campbell: 

Mr. Campbell stated that witness was from the office of 
Thomas J. Owen & Son, and that he proposed to show by 
the witness that on June 20, 1930 there were sold at auction 
under the second deed of trust notes referred to in para¬ 
graph 5 of plaintiffs’ bill the three properties therein de¬ 
scribed; that he proposed to show the purchase price of the 
property and the charges of the sale. 

Witness testified that he had brought with him the 
records of the sales made through his office of premises 609 
F Street, N. W., 1924 13th Street, N. W., and 1209 You 
Street, N. W.; that his records with reference to the sale 
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of 609 F Street, N. W., disclosed that it was soldjon Friday, 
June 30tli at 4:00 o’clock, to Levi H. David, Samuel J. 
Solomon and Oscar Wilkinson for $3,000; sold!subject to 
first trust of $40,000. It was sold subject to the rights of 
tenants in possession under lease or otherwise j also sub¬ 
ject to unpaid taxes. The trustees were informed there is a 
fund available for payment of interest. Interest; amounted 
to $1,350. : 

Witness testified that 1924 13th Street, N. wj. was sold 
on Friday, June 20, at 4:00 o’clock. Sold subject to a first 
trust and interest due thereon for about $630; also subject 
to taxes; also subject to right of tenants under lease, or 
otherwise. Sold to Levi H. David, Samuel J. Solomon and 
Oscar Wilkinson, as tenants in common, for $5,0(j)0, subject 
to a prior trust of $20,000. | 

On the same day, 1209 You Street, N. W., was!sold, sub¬ 
ject to a first trust and interest from December 29, 1929, 
for about $340; and also subject to taxes; subject 
92 also to right of tenants under lease, or otherwise. 

Sold to Gary & Risher, Inc., for $3,000, subject to 
first trust of $10,000. j 

Stipulation by Counsel. 

Counsel then stipulated on the record that the! principal 
of the notes under which the foreclosure occurred had 
matured, and that there was deferred interest due on said 
notes at the time of foreclosure. j 

Witness further testified that the charges in cbnnection 
with said foreclosure sales were as follow’s: 609 F Street, 
N. W., Star bill $72, Tax Certificate $1, Auctioneers’ fee 
$15, total of $88.00; 1924 13th Street, N. W., Staij Bill $61, 
Tax Certificate $1, Auctioneers’ fee $15, total .^97; 1029 
You Street, N. W., Star bill $58, Auctioneers’; fee $15, 
total $73. | 

Statement by Mr. Cerceo, Attorney for Defendant G. G. 

Loehler Construction Co., Inc. 

Mr. Cerceo: May I make a statement for the purpose of 
the record? The G. G. Loehler Construction Company has 
been named party defendant in this cause. We have filed 
an ansv’er. I did not know a thing about an application 
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being made to have the matter referred to the Auditor. I 
received a notice from the Auditor’s Office to appear here. 
I do not know how the Loehler Construction Company is 
affected by these proceedings at all. I am here as a 
spectator. 

Mr. Campbell: The notice was sent, as a matter of cour- 
tesv, to Mr. Cerceo. The accounts cannot in any way af- 
feet the G. G. Loehler Construction Company. I stipulate 
that on the record. 

Mr. Ballinger, counsel for defendant administrators, 
then produced and offered in evidence the letter of July 
17, 1930, the production of which had been previously re¬ 
quested by Mr. Campbell, which letter he offered and was 
accepted in evidence, said letter being in words and figures 
as follows: 

93 “G. G. Loehler Construction Co., Inc., Contractors, 

Builders, 3260-62-64 K Street N. W., Washington, 
D. C. 

July 17, 1930. 

Mrs. Jessie M. Van Senden, Mr. Otto G. Van Senden, 

National Savings' & Trust Company, Administrators 

Estate of Herman W. Van Senden, dec’d, c/o National 

Savings & Trust Co., Washington, D. C. 

Dear Madam and Gentlemen : 

Under date of June 13, 1929, the undersigned executed 
an assignment and power of attorney running to Herman 
W. Van Senden, authorizing him to collect the rents from 
premises numbered if609 F Street, 1209 You Street, and 
1924 Thirteenth Street, N. W., Washington, D. C., direct¬ 
ing him after paying the fixed costs of collecting said rents 
to first apply the proceeds on the payment of taxes and 
interest accruing on the notes secured by first and second 
trusts on said improved real estate, and assigning to the 
said Herman W. Van Senden any surplus. 

This assignment was given Mr. Van Senden for the pro¬ 
tection of the undersigned’s equitable rights in said three 
pieces of improve- real estate. All of said pieces of im¬ 
proved real estate having been advertised for sale under 
foreclosure proceedings, and it being impossible for the un- 
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dersigned to protect its equitable interest therein, under 
date of June 20, I gave your representative orhl instruc¬ 
tions to apply all of said funds then or that might there¬ 
after come into your hands under said assignment upon 
the undersigned’s indebtedness to the estate of lierman W. 
Van Senden. I now give you written instructiorjs to apply 
all of the funds now or that may hereafter comb into your 
hands under said assignment upon the undersigned’s in¬ 
debtedness to the estate of Herman W. Van Sehden, with 
the exception of $250.00, which I request that you forward 
the undersigned at your earliest convenience. 

Very trulv vours, 

G. G. LOEHLER CONSTRUCTION CO., 
INC., 

ByG. G. LOEHLER, 

President.” 

i 

Stipulation by Mr. Ballinger. j 

Counsel for defendant administrators stipulated on the 
record that his clients did not question the existence 
94 of the trusts and the ownership of the notes as al¬ 
leged in the bill. 

Further Stipulation by Counsel. 

It was stipulated by counsel for plaintiffs aqd counsel 
for defendant administrators that on June 20, jL930 there 
were taxes and interest payments then due, in arrears and 
unpaid as follows: 


Taxes: 

For the Year 1929: 

Adjustment on taxes. . 
For the Year 1930: 

On Lot 804, Square 455 

Penalty . 

On Lot 32, Square 273. 
Penalty . 


$256.00 

582.40 

17.47 

124.96 

3.75 


Total 


$984.58 


Interest: 


Interest on $40,000 1st trust 609 F Street, 11/29/29 
to 5/29/30 .L 


1,200.00 
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Interest on $40,000 1st trust 609 F Street, 3/29/30 

to 6/20/30 (22 days). 

Interest on $1,200 interest 3/29/30 to 6/20/30 (22 

days) . 

Interest on $20,000 1st trust 1924 13tli Street, X. 

W., 11/29/29 to 5/29/30. 

Interest on $20,000 1st trust 1924 13th Street, N. 

W., 5/29/30 to 6/20/30 (22 days). 

Interest on $600 interest 5/29/30 to 6/20/30 (22 

days) . 

Interest on $10,000 1st trust 1209 U Street, N. W., 

11/29/29 to 5/29/30. 

Interest on $10,000 1st trust 1209 U Street, X. W., 

5/29/30 to 6/20/30 (22 days). 

Interest on $300.00 interest 5/29/30 to 6/20/30 (22 

days) . 

Interest on $5,000 2nd (preferred) trust note se¬ 
cured on 609 F Street, 4/29/30 to 6/20/30 (1 

month 22 days). 

Interest on $12,000 2nd (preferred) trust note se¬ 
cured on 1924 13th 4/29/30 to 6/20/30 (1 month 

22 days) . 

Interest on $7,500.00 2nd (preferred) trust note 
secured on 1209 U Street, 4/29/30 to 6/20/30 
(1 month 22 days). 


146.66 

4.40 

600.00 

ro oo 
/ »),»)») 


2.20 

300.00 

36.66 

1.10 


43.33 


104.00 


65.00 


95 Mr. Campbell then offered in evidence the inter¬ 
vening’ petition of the defendant administrators filed 
May 29,1930 in the case of Xellie M. Brown vs. G. G. Loeh- 
ler Construction Co., At Law No. 77219, for the purpose of 
showing that on May 29, 1930, defendant administrators 
admitted that the assignment which tliev now contest, was 
in full force, and that they were entitled to certain funds 
held by Gary & Rislier, Inc., who had been garnisheed in 
that proceeding, for the purpose of applying said funds on 
interest due under said assignment, the signature of Otto 
G. Van Senden to said petition having been theretofore 
identified, and for the purpose of further showing that the 
fund referred to in the intervening petition was the iden¬ 
tical fund the Auditor was then inquiring into. Counsel 
for defendant administrators objected to the introduction 
of the intervening petition in evidence on the grounds that 
by the decree referring the case to the Auditor the court 
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had decreed that all moneys that came into thp hands of 
Van Senden during his life, and his administrators after 
his death were subject to the terms of the assignment, 
namelv, all indebtedness senior to that of Van Senden was 
to be first paid, and if there was anything left it was to go 
to Van Senden or his estate; that having obtained said 
decree plaintiffs were now attempting to offer evidence to 
show that the decree was proper. The objection was over¬ 
ruled and the intervening petition was admitted in evi- 
dwece, exception being allowed, said intervening petition 
being as follows: 

° i 

i 

Filed May 29, 1930. Frank E. Cunningham, Clerk. 

4 ‘In the Supreme Court of the District of Columbia. 

i 

i 

At Law. 


No. 77219. j 

Nellie M. Brown, Southern Building, Plaintiff, 

I 

vs. j 

I 

G. G. Loehler Construction Company, a Corporation, 

Defendant. ! 

i 

I 

96 “ Intervening Petition of the Administrators of the 

Estate of Herman W. Van Senden, Deceased. 

The intervening petition of the Administrator^ of the 
Plstate of Herman W. Van Senden, deceased, respectfully 
shows unto the Court: 

1. That Writ of Attachment after judgment wajs issued 
in the name of the plaintiff in the above entitled clause on 
or about the 15th day of Mav, 1930, directed to jGary & 
Risher, Inc., Garnishee, attaching whatever credits it may 
have in its hands belonging to the defendant; that the 
Garnishee has not thus far answered said Writ of (Attach¬ 
ment, although the time has about expired in which j answer 
can be made; but that, your Petitioners are reliably in¬ 
formed and believe, and therefore allege upon information 
and belief, that said Garnishee does not hold any moneys 
or credits belonging to the defendant, but petitioners state 
that said Garnishee does hold approximately $1,900.00 be- 


i 
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longing to the estate of Herman W. Van Scnden, deceased, 
of which estate petitioners are Administrators; that said 
$1,900.00 is the identical fund the plaintiff is attempting to 
reach under said Writ of Attachment; that said approxi¬ 
mately $1,900.00 was collected by the Garnishee acting as 
agents for petitioners under an assignment of rents, dated 
June 13, 1923, a literal copy of which is hereto attached, 
and made a part hereof. 

2. That acting as agents of petitioners, or their prede¬ 
cessors, said Garnishee collected and, after paying, by di¬ 
rection of petitioners or their predecessors, the fixed 
charges named in said assignment, paid over to the de¬ 
cedent or to his legal representatives, approximately 
$1,250.00, leaving a balance due under said assignment of 
approximately $2,750.00 with interest. 

3. That petitioners are the owners of said fund held by 
said Garnishee, aggregating approximately $1,900.00, re¬ 
ceived by said Garnishee as their agent, in the form of 
rents, under said assignment; that defendant lias not, and 
never has had any interest therein, and makes no claim to 
all or any part of said rents; that a large part, if not all 
of said $1,900.00 so held by said Garnishee is required to 
pay the interest money now due that has accrued on the 
notes secured by trusts on the property described in said 
assignment and which interest must be paid by petitioners 
according to the terms of said assignment before any of 
said fund held by said Garnishee will become the property 
of petitioners; that said Garnishee, since the issuance of 
said Writ of Attachment, and as the result of other similar 
Writs of Attachment heretofore abandoned or dissolved, 
and shown by the record in this case, to which reference is 
hereby made for greater particularity, has declined to pay 
over said rents to your petitioners, although collecting the 
same as petitioners’ agent. Plaintiff has no interest, direct 
or remote, in said fund, and said Writ of Attachment, like 
the previous Writs of Attachment, issued by plaintiff, lias 
and is operating to the loss and injury of your petition¬ 
ers. 

97 Wherefore, the premises considered, petitioners 


pray: 

That the Court enter an order dissolving the aforesaid 
attachment or releasing from said attachment all funds 
now in the hands of said Garnishee that were received 
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under said assignment, and that said Garnished be re- 
quired to pav said fund over to your petitioners. 

OTTO G. VAN SENDEN, 
Administrator of the Estate of 
Herman IF. Van Sen den, pcc’d. 

WEBSTER BALLINGER, 

Attorney for Intervening Petitioners. 

\ 

I 

Subscribed and sworn to before me this 29tli| day of 
Mav, 1930. | 

* | Seal of Notary.] EVELYN R. POTTERTON, 

Notary Public, \). C.” 

Plaintiffs then recalled as their witness Lester A. 
Lawrence. 


Examination by Mr. Campbell: 

Witness testified that the defendant administrators com- 
plied with the instructions contained in the letter from the 
Loehler (Construction Co. of July 17, 1930 and remitted the 
Loehler (Construction Co. $250.00. Witness was thein shown 
the answer of the defendant administrators to tile plain¬ 
tiffs’ bill wherein it was stated | 

4 4 That defendants accepted said instructions, wh[ch they 
had a lawful right to do and acted thereon; that! defend¬ 
ants’ intestate during- his life, and these defendants as ad¬ 
ministrators of his estate, after his death had at fhe time 
said instructions were given by the said defendant G. G. 
Loehler Construction Company, to wit, on the mojrning of 
June 20, 1930, received $3,191.50 in excess of the amounts 
disbursed, and thereafter, pursuant to said instructions 
from the said defendant G. G. Loehler Construction Com¬ 
pany, confirmed in writing, these defendants applied $2,- 
941.50 upon the indebtedness of defendant G. G.!Loehler 
Construction Company, to these defendants’ intestate, and 
remitted to defendant, G. G. Loehler Construction Com¬ 
pany $250.00,” | 

and was asked if said statement was correct, and particu¬ 
larly whether the administrators applied on the indebted¬ 
ness of the Loehler Construction Company $2,941.50 as 
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stated in the answer. Witness replied that he could 

98 not answer the question without examining the 
record. Witness further testified that at the time 

defendant administrators paid the $250 to defendant 
Loehler Construction Co. that Company owed the estate 
more than $250.00, and that he believed, although he was 
not certain that the indebtedness of the Loehler Construc¬ 
tion Co. to the decedent’s estate at the time said payment 
of $250 was made was more than $3,122.85. 

Plaintiffs next called as their witness Edmund D. Camp¬ 
bell, counsel for plaintiffs, who, after first being duly sworn 
testified as follows: That he was a member of the bar, 
admitted in 1913 and was a member of the firm of Douglas, 
O’Bear and Douglas, which firm together with Oscar S. 
Wilkinson and Allan B. David were counsel of record for 
plaintiffs, Oscar Wilkinson, Levi II. David and Samuel .1. 
Solomon. 

Counsel for defendant administrators objected to the 
introduction of anv testimony tending to establish the ex- 
tent and value of services rendered by counsel for plain¬ 
tiffs, which objection was overruled and exception allowed, 
with tin' understanding that the same objection would ap¬ 
ply to all testimony upon this point and at the conclusion 
counsel for defendant administrators could move to strike 
out all of said testimony. 

Witness further testified that Houston & Houston were 
counsel for Gary & Rislier, and Huver I. Brown was at¬ 
torney for the National Benefit Life Insurance Company. 
The remainder of the witness’ testimony is set out in para¬ 
graph 8 of the Auditor’s Report which appears in the 
record on appeal and said paragraph 8 is here adopted and 
made a part hereof to the same extent as though it were 
here copied in full. 

Hearing was adjourned to Tuesday, March 31, 1931 at 2 
o’clock I\ M. 

99 Tuesday, March 31, 1931, hearing resumed, all 
parties being present by the respective counsel ex¬ 
cept defendant Loehler Construction Co. 

Mr. Campbell then offered in evidence bills for extra 
stenographic service of $4.50, taxicabs $4.80, certified 
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copies of deeds of trust $21.GO, tax certificates $3.00, notary 
$3.00, total $37.40, to all of which, with the exception of the 
tax certificates, counsel for defendant administrators ob¬ 
jected. Objection was made to the allowance of $3.00 for 
notary fees on the stated ground that the only paper filed 
in the case by plaintiffs bearing a notorial certificate was 
the bill, which was acknowledged before an employee in the 
office of Douglas, O’Bear and Douglas; that the payment 
of taxicab hire was not a proper charge; that ho deeds of 
trust for which a charge of $21.60 is asked had been offer- 
red or introduced in evidence; that the stenographic serv¬ 
ices for which a charge is made was for stenographic work 
done in the law offices, for which no charge was permissible. 
Mr. Campbell then stated that he did not think the items 
were worth the time involved to consider them!. That he 
had put them in as a matter of form for what!they were 
worth. They represented bona fide disbursements made 
through his office, to the best of his knowledge! That he 
would be glad to eliminate all notary charges|except an 
item of 50 c for acknowledging the bill of complaint; that 
the item of $4.50 covered work done by their stenographer 
outside of office hours. That the items foj* taxicabs 
covered disbursements for trips to the court house and 
back. That the item for certified copies of th<f deeds of 
trust represented moneys he had paid thinking they might 
be needed in evidence. That the item of $3 for jax certifi¬ 
cates was money actually paid by him, and which he prof- 
ferred for what it was worth. Counsel for defend- 


100 ant administrators renewed his objection to each 
and every item on the list as an improper charge. 
The Auditor stated that there were some items that should 
be allowed, either directly or indirectly; that if he found 
that it would not be proper to make separate allowances 
for such items he would take them into consideration in fix¬ 
ing the counsel fee recommended. 

Mr. Campbell then offered in evidence the answer of the 
defendant administrators to the bill of complaint as an 
admission on the part of the administrators of the amount 
of the fund they held in their hands, to which counsel for 
defendant administrators objected, and thereupon made 
the following statement which was accepted in evidence to 
the same extent as though counsel for the defendant ad¬ 
ministrators had been sworn and testified under oath: 

I 

i 

i 

! 

i 

i 

i 


so 
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The answer of defendant administrators was prepared 
upon tlie theory that it was immaterial when the money 
was leceived by Van Senden during his life and when it was 
received by the administrators after his death, and when 
the application was made to the debt of the Loehler Con- 
struction Co. to Van: Senden or his estate. With that view 
the answer stated that after instructions from Loehler 
given orally on June 20, 1930, all the proceeds in hand and 
aggregating nearly $3,000 were then applied on the in¬ 
debtedness of Loehldr to Van Senden. In view of the theory 
upon which defendant administrators had interposed their 
defense the question of time of application was immaterial; 
that defendant administrators had insisted throughout the 
case that the assignment to Van Senden bv Loehler was for 
the mutual protection of Van Senden and Loehler and 
could confer no rights upon any of the plaintiffs; that 
Loehler and Van Senden had the right and power at any 
time to terminate the assignment and dispose of any funds 
in hand. Since the matter had been referred to the Auditor 
an examination of the records disclosed that immedi- 
101 ately following the assignment, Van Senden em¬ 
ployed Cary & Kisher as his real estate agents to col¬ 
lect the rents, and that Gary & Kisher did collect the rents, 
did pay all taxes, and interest on the first and second trust 
notes each month and remitted the balance to Van Senden. 
That that was done in July, August and September, and 
the balance thus remitted was applied by Van Senden to 
his own account and on Loehler\s indebtedness to him. 


Counsel for defendant administrators then objected to 
the introduction of the answer for the purpose of impeach¬ 
ing the evidence theretofore offered by plaintiffs them¬ 
selves before the Auditor. The objection was overruled and 
the answer was admitted in evidence and exception allowed. 
The answer appears elsewhere in the record and is not here 
again set out. 

Counsel for defendant administrators then moved to 
strike out all the testimony of Mr. Campbell with reference 
to services rendered on the ground that there was nothing 
in the record to justify the court in making any allowance 
of fees to counsel for plaintiffs. The motion was overruled 
and exception allowed. 

And thereupon all the plaintiffs and defendant adminis¬ 
trators rested. 
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And be it further remembered, that the foregoing com¬ 
prises the substance of all the testimony in the case taken 
before the Auditor, which was the only testimony given or 
taken in the cause, and is all the testimony necessary to 
explain the issues and questions involved andj the rela¬ 
tions of the parties thereto, and all of the proceedings be¬ 
fore the said Auditor on said issues and questions, and 
each and all of the exceptions so stated in the iforegoing 
statement of evidence were duly noted and allowed by the 
Auditor and entered upon his minutes at the tim^ the same 
were severally noted and taken, and the defendants, Jessie 
M. Van Senden, Otto G. Van Senden, and National Savings 
and Trust Company, administrators of the estate of 
102 Herman W. Van Senden, deceased, then and there 
prayed the court to sign this statement of evidence 
and the same is accordingly done and made a part of the 
record in this cause, now for then this 1st day of October, 
1931, the plaintiffs and defendants being — court bv counsel. 

JOSEPH W. COX, 

Justice . 

I 

I 

Messrs. Douglas, O'Bear & Douglas, Houston & Houston, 
Huver I. Brown, attorneys for plaintiffs, and Alfred 
Cerceo, attorney for defendant G. G. Loehler Const. Co. 

Gentlemen : 

! 

Please take notice that the above and foregoing State¬ 
ment of Evidence this day filed will be presented to the 
Court at the incoming thereof at the hour of }() o’clock, 
A. M., October 1, 1931, or — soon thereafter as counsel can 
be heard. 

WEBSTER BALLINGER, 
Attorney for Defendant Administrators. 

i 

i 


. 

i 

6—5572a 


82 J. M. VAN SENDEN ET AL. VS. OSCAR WILKINSON ET AL. 

Service of copy of the above and foregoing Statement 
of Evidence before the Auditor and notice acknowledged 
this 31st dav of August, 1931. 

DOUGLAS, OBEAR & DOUGLAS, 

By HUGH H. OBEAR, 

Attorney- for Plaintiffs Wilkinson. 

David, and Solomon. 
HOUSTON & HOUSTON, 

Attorney- for Plaintiff Gar// cO RisJicr , I nr. 
HUVER T. BROWN, 

Attorney for Plaintiff National 

Benefit Life Insurance Co. 
ALFRED CERCEO, 

F. G. MATSON, 

ALFONS P>. LANDA, 

Attorney- for Defendant G. G. 

Loehler Construction Co. 
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No. 5572. Jessie M. Van Senden ct ah, administrators, &c., 
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Hodges, clerk. 
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Statement. 


I 

January 7, 1931, Oscar Wilkinson, Levi H. David, 
Samuel J. Solomon, Gary & Risher, Inc., and The j Na¬ 
tional Benefit Life Insurance Company, Inc., plaintiffs, 
filed bill in equity in the lower court (R., 1-17) naming 
Jessie M. Van Senden, Otto G. Van Senden and;Na¬ 
tional Savings and Trust Company, a corporation^ ad¬ 
ministrators of the estate of Herman W. Van Senden, 
deceased, and G. G. Loehler Construction Company, 
a corporation, defendants. 
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1. The Allegations of the Bill and Relief Prayed. 

The bill alleged that on May 29, 1929, defendant, 
Loehler Construction Company, purchased from one 
of the plaintiffs, The National Benefit Life Insurance 
Company, three parcels of improved real estate in the 
District of Columbia designated as parcels “a,” “b,” 
and “c” (R., 3-4; B., par. 3). As part of the purchase 
price said plaintiff accepted promissory notes executed 
by said defendant, in the aggregate sum of $70,000 
payable five years after date, and bearing interest at 
the rate of 6% per annum, payable semi-annually, 
secured by first trusts on the three parcels of improved 
real estate as follows: $40,000 on parcel “a,” $20,- 
000 on parcel “b,” and $10,000 on parcel “c.” 

On the same dav, said defendant executed its notes 
payable to Lewis H. Ward one year after date in the 
principal sum of $39,500, with interest at 6 % per 
annum, payable monthly. Ward thereupon endorsed 
said notes without recourse and delivered them back 
to defendant, Loehler Construction Company, and said 
defendant thereupon executed three second deeds of 
trust securing said notes on parcels “a,” “b,” and 
“c” as follows: $20,000 on parcel “a” of which 
$5,000 were preferred; $12,000 on parcel “b,” and 
$7,500 on parcel “c.” Plaintiffs, Wilkinson, David, 
Solomon and Gary & Risher, Inc., were at the time of 
the filing of the suit the holders and owners of certain 
of said notes of the aggregate principal of $24,500 
(R., 7-8, Bill, par. 8). 

On the same day, May 29,1929, said notes secured by 
first, second and third trusts were executed and the 



trusts recorded, said defendant leased parcels “a” land 
“c” to plaintiff, The National Benefit Life Insurance 
Company for a term of one year, with privilege of re¬ 
newal from year to year for an additional term of four 
years and before the expiration of the first year ex- 
ercised its option to renew said lease for another year 
on parcel “a” (R., 6, Bill, par. 6). 

On June 13, 1929, defendant, Loehler Construction 
Company, entered into an agreement with defendant 
administrators’ intestate, copy of which was attached 
to the bill, marked Exhibit “A” and made a part 
thereof (R., 6-7, Bill, Par. 7, Ex. “A,” R., 14-17). The 
preamble to the agreement and power of attorney (R., 
14-15) recites that defendant, Loehler Construction 
Company, on May 31, 1929, received from one Gjarv 
eight notes representing the principal sum of $7^500 
secured by said second trust on the identical parcel de¬ 
scribed in the bill as parcel “c” (R., 4), in trust |for 
the exclusive purpose of negotiating the same for :the 
sum of $3,000 which said sum was to be paid oyer 
to the said Gary on or before May 31,1929, or the notes 
returned; that Loehler, president of defendant, Lqeh- 
ler Construction Company, discounted said notes for 
about $4,000, but did not pay over to Gary the pro¬ 
ceeds received or any portion thereof; that Loehler de¬ 
sired to redeem said notes for the purpose of delivering 
them to Gary. The instrument then recites: 

“Now therefore it is hereby agreed by and be¬ 
tween the said G. G. Loehler Construction Com¬ 
pany, Inc., and the said Herman W. Van Sen^en 
this 13th day of June, 1929:” 
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1. That Van Senden will surrender to Garv 

•- 

on the order of Loehler Construction Company 
said notes upon receiving from the Loehler Con¬ 
struction Company its promissory note bearing 
date May 29, 1929, payable one year after date 
and bearing interest at the rate of 6% per 
annum, interest payable monthly, in the aggre¬ 
gate principal amount of $10,000, secured on the 
identical parcel described in the bill as parcel 
‘a’ (R., 3), upon which there was then a first 
trust of $40,000 (R., 4), and second and third 
trusts securing $20,000 (R., 5), of which this 
note was a part of said third trust. 


2. Defendant, Loehler Construction Com¬ 
pany, assigned to Van Senden “all rents and 
profits issuing or arising out of ” said three par¬ 
cels, and further appointed Van Senden its at¬ 
torney “to collect, compound, sue for, and re¬ 
ceive the said rents and profits, with power of 
substitution and revocation of sub-agents; this 
appointment irrevocable within the terms herein 
stated.” 


3. Defendant, Loehler Construction Com¬ 
pany, agreed that Van Senden should charge the 
usual real estate commission for collection of 
said rents, and deduct the same as a first charge 
upon the income; thereafter Van Senden was to 
“apply the net rents to the payment of all in¬ 
terest, and other charges under indebtedness 
secured bv lien senior to the lien securing” the 
notes of the aggregate principal of $10,000 
held by Van Senden and secured by a fourth 
trust on parcel ‘a’; “and the balance to any in¬ 
terest, bonus, commissions, or principal indebt¬ 
edness owed the said Herman W. Van Senden bv 
the said G. G. Loehler Construction Company, 


Inc.; and this agreement to be in full force land 
effect until the said indebtedness, principal^ in¬ 
terest, and charges, has been discharged in full.” 


4. Van Senden reserved all of his rights as 

~ i 

a creditor irrespective of the agreement, but} the 
exercise of said right should not work a revoca¬ 
tion of the agreement unless and until the in¬ 
debtedness of the Loehler Construction Com¬ 
pany to him has been fully discharged” (R., 
14-16). | 

It is alleged (R., 7, Bill, par. 7) that said power of 
attorney and agreement remained operative at all 
times from its date up to and including June 20, 1930. 

Defendant administrators’ intestate died October 4, 
1929, and on December 5, 1929, defendant administra¬ 
tors qualified (R., 8, Bill, par. 9). | 

Following said agreement between defendant, Lioeh- 
ler Construction Company, and defendant adminis¬ 
trators’ intestate, and up to June 20, 1930, plaintiff, 
Gary & Risher, Inc., were agents in the collection of 
the rents from said three parcels during all of Which 
time said agent deducted a 5% commission for collec¬ 
tions and accounted to defendant administrators!’ in- 

i 

testate, and after his death, to defendant administra¬ 
tors, in the amount of $6,020.72. Plaintiffs averred, on 
information and belief, that in addition to the Sums 
collected by said agent, defendant administrators! had 
collected certain rents from said three parcels direct 
and in an amount unknown to plaintiffs (R., 8-9, Bill, 
par. 11). 

Following the execution of said agreement between 
defendants, defendant administrators’ intestatej and 
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defendant administrators following his death, paid the 
interest on all of the notes secured by first trusts on 
the three parcels up to May 29, 1930; all interest on 
the notes held by plaintiffs and secured by second 
trusts on said three parcels up to April 29, 1930, and 
all taxes on all the three parcels up to and including 
the year ending June 30, 1930, with the exception of 
the taxes on parcel “b” which remained unpaid on 
June 20, 1930, and amounted to $182.58 with accrued 
penalties (R., 8-10, Bill, pars. 11, 12, 13). 

The notes in the aggregate principal sum of $24,- 
500 secured by second trusts on said three parcels, 
and held by plaintiffs, Wilkinson, David, Solomon and 
Gary & Risher, Inc., matured on May 29, 1930. Xot 
being paid, plaintiffs caused said three parcels to be 
advertised for sale under the second trusts and on June 
20, 1930, sold at public auction. At said sales said 
three parcels were sold subject to the existing first 
trust to the following plaintiffs for the following- 
amounts: Parcel ‘‘a” for $3,000 to Wilkinson, David 
and Solomon; Parcel “b” for $5,000 to Wilkinson, 
David and Solomon; and Parcel “c” for $1,000 to Gary 
& Risher, Inc. Thereafter the trustees made convey¬ 
ance of each of said three parcels to the purchasers 
(R., 11, Bill, par. 14). 

After crediting the net purchase price received at 
the foreclosure sale on the second trust notes held by 
Wilkinson, David and Solomon, respectively (and 
aggregating $17,000) there remained large sums of 
money in excess of all net rents collected and received 
by defendant administrators’ intestate during his life 


I 


i 

7 ! 

and defendant administrators after his death (R., 11, 
12, Bill, par. 15). ! 

Plaintiffs averred, on advice of counsel, that ttaey 
were entitled to an accounting from defendant adminis¬ 
trators of all monies received by them, or by their 
intestate during his life, under said “Assignment hnd 
Power of Attorney, ’ ’ and to have all monies so received 
and not theretofore disbursed in the payment of thxes 
on said three parcels or in interest on the notes held 
by plaintiffs applied to the payment of all unpaidj in¬ 
terest and taxes up to June 20, 1930, and any balance 
remaining applied on the principal of the notes held by 
Wilkinson, David, Solomon and Gary & Risher, Inc. 
"In exoneration of the liens on said properties anif in 
exoneration of the obligations which the said plain¬ 
tiffs , Wilkinson, David, Solomon and Gary & Risher, 
Inc., would otherwise have to pay on said properties 
Thev also claimed that they were entitled to a mbnev 
decree against defendant, Loehler Construction Cbm- 
pany, for any deficiency remaining on the second trust 
notes held by plaintiffs (R., 12, Bill, par. 16). 

Plaintiffs averred that they were without remedy at 
law and had no remedy except in a court of equity (R., 
12, Bill, par. 17). i 

Plaintiffs prayed (R., 12, 13) for an accounting of 
and from defendant administrators of all rents received 
from said three parcels between June 13, 1929, land 
June 20, 1930, by them or their intestate in according 
with the agreement between defendant, Loehler Con¬ 
struction Company, and defendant administrators’ in¬ 
testate; for a decree requiring defendant adminisjtra- 

i 

I 


i 

i 
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tors to apply all net rents received by them, or their 
intestate, and not theretofore disbursed in the pay¬ 
ment of interest and other charges in and about said 
three parcels, toward the payment of taxes due and 
unpaid and all interest due and unpaid up to June 20, 
2930, on the first and second trust notes held by plain¬ 
tiffs, and the balance if any upon the principal of the 
second trust notes held by plaintiffs; that plaintiffs, 
Wilkinson, David, Solomon and Gary & Rislier, Inc., 
be given a money decree against defendant, Loehler 
Construction Company, for any deficiency on the prin¬ 
cipal of said notes remaining unpaid after the applica¬ 
tion of the payment to be received from defendant ad¬ 
ministrators (R., 12, 13). 

2. Motions to Dismiss. 

There being no averment in the bill, nor any state 
of facts alleged from which the conclusion could be 
reached, that at the time said assignment and power of 
attorney was given by defendant, Loehler Construction 
Company, to defendant administrators’ intestate and 
accepted by him, any of the appellees had any interest 
whatsoever in the rents assigned; or, that any consid¬ 
eration passed from any of the appellees to either de¬ 
fendant administrators’ intestate or defendant, Loeh¬ 
ler Construction Company, for said instrument; or, 
that by reason of any relations existing between plain¬ 
tiffs and defendant administrators’ intestate he was 
acting for plaintiffs or for their interest; or, that said 
instrument was given for the benefit of any of the 
plaintiffs; or, that any of the plaintiffs were the real 
promisees; or, that said instrument was made pri- 


marilv for the benefit of any of the plaintiffs; or, that 
any of the plaintiffs were in anywise privy to the 
promise or the consideration; or, that there was |any 

assumption by defendant administrators’ intestate of 

! 

t he indebtedness owing any of the plaintiffs by thej de¬ 
fendant, Loehler Construction Company; and said in¬ 
strument plainly disclosing on its face that any benefits 
flowing to any of the plaintiffs thereunder was solely 
dependent upon the voluntary execution of said instru¬ 
ment according to its tenor by said defendants, defend¬ 
ant administrators moved to dismiss the bill as to them 
on said grounds and for want of equity (R., 17-18)j. 

Defendant, Loehler Construction Company, moved 
to dismiss the bill as to it (R., 19). 

On hearing, the court overruled both motions j(R., 
18-19, 29). 


3. Answer of Defendant Loehler Construction Cp. 

Thereafter defendant, Loehler Construction Com¬ 
pany, answered (R., 31-2) admitting the allegations 
contained in paragraphs 3, 4, 6 and 7 of the bill, except 
as to the interpretation placed by plaintiffs on the “jAs¬ 
signment and Power of Attorney,” which it denied. 
Being without information it neither affirmed nor| de¬ 
nied the averments contained in paragraphs 1, 2, 8, 9, 
10,11,12,13,14 and 15 of plaintiff’s bill, and demanded 
strict proof thereof. Defendant then denied thajt it 
ever received any consideration for the execution ofj the 
notes of the aggregate principal of $24,500 secured by 
second trusts on said three parcels and held by plain¬ 
tiffs, Wilkinson, David, Solomon, Gary & Risher, |nc., 
and denied that it owed them anything on said noteb. 
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4. Answer of Defendant Administrators. 

The answer set up as an affirmative defense the 
complete ownership by the Loehler Construction Com¬ 
pany and defendant administrators’ intestate of the 
rents dealt with by the assignment and power of at¬ 
torney, and the complete lack of interest, legal, equita¬ 
ble or otherwise of any of the appellees therein; that 
defendant administrators had received no rent from 
any of said three parcels for the month of June, 1930, 
except $32.50 paid by one tenant; instructions of the 
Loehler Construction Company received on the morn¬ 
ing of June 20, 1930, for the disposition of the remain¬ 
der of the fund in a manner different from that pro¬ 
vided for in the assignment and power of attorney, and 
the acceptance of said instructions by appellants prior 
to the sale at foreclosure of the three parcels, and the 
complete disbursement of the fund in the hands of 
appellants in accordance with said instructions from 
the Loehler Construction Company long prior to the 
bringing of the suit, and by denial put in issue a part of 
the material averments of the bill contained in the 7th, 
9th, 11th and all the averments contained in the 14th, 
15th, 16th and 17th paragraphs of the bill, and prayed 
that the bill be dismissed as to them (R., 26). 

5. Motion to Strike Parts of Defendant Administrators’ 
Answer, Ordered Entered Thereon and Exception 
Noted. 

Thereafter motion was filed on behalf of plaintiffs, 
Wilkinson, David and Solomon, to strike out certain 
portions of defendant administrators’ answer (R., 
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26-7), to which the attention of the Court is directed. 
After hearing, the Court entered an order (R., 30-1.) 
sustaining said motion in part and striking from defen¬ 
dant administrators’ answer certain affirmative aver¬ 
ments of defense to which order the attention of the 
Court is invited, and which is hereinafter considered in 
argument. 

I 

6. Motion to Strike Defendant Administrators’ Entire 

Answer, Order Entered Thereon, Exception Noted 

and Reference to Auditor. 

Thereafter plaintiffs, Wilkinson, David and Solo¬ 
mon (R., 28) and plaintiffs, Gary & Risher, Inc., |and 
The National Benefit Life Insurance Company ^R., 
29-30) by separate motions moved to strike out the en¬ 
tire answer of defendant administrators on the stated 
ground that said answer did not constitute a defens^ to 
plaintiffs’ bill. Upon hearing, the Court sustained 3aid 
motion, and defendant administrators declining! to 
plead further, the Court entered a decree (R., 32-5) 
sustaining plaintiffs’ motions to strike out defendant 
administrators’ entire answer; decreeing that the bill 
of complaint stated a good cause of action against ; de¬ 
fendant administrators, and that plaintiffs ^vere j en- 
titled to the relief prayed for in their bill against de¬ 
fendant administrators; decreeing that said “Assign¬ 
ment and Power of Attorney” was for the benefit of 
plaintiffs and decreeing plaintiffs an equitable lien on 
all moneys received by defendant administrators or 
their intestate under said instrument; referring the 
cause to the auditor with specific directions for an| ac¬ 
counting in accordance with the prayers of the bill, 

i 


i 

i 

I 
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and to ascertain and recommend to the Court what 
interest, costs, and reasonable attorneys’ fees for plain¬ 
tiffs’ attorneys should be assessed against the de¬ 
fendant administrators; and directing that “THE 
COSTS OF THIS CAUSE AND THE COSTS OF 
THE SAID PROCEEDINGS BEFORE THE AUDI¬ 
TOR SHALL BE ASSESSED AGAINST AND PAY¬ 
ABLE BY THE DEFENDANT” ADMINISTRA¬ 
TORS (R., 32-5). 

Upon the signing of said decree, and the refusal of 
the Court to fix an appeal bond for costs defendant ad¬ 
ministrators gave notice in open court that they would 
apply to this Court for a writ of mandamus to require 
the Court to fix and sign an appeal bond for costs and 
that thev would at the same time seek alternative relief 
by applying to the Court of Appeals for the allowance 
of a special appeal from the decree so entered (R., 
35-6). 

The decree was signed March 20, 1931 (R., 32). In 
an effort to forestall an application to this Court for the 
allowance of a special appeal the auditor (R., 65) on 
the same day the decree was signed gave notice that 
lie would proceed with the hearing on the morning of 
March 25, 1931. 

7. Case Against Defendant, Loehler Construction Co., 

the Main Defendant, Was Then Pending Hearing. 

The case against the main defendant, Loehler Con¬ 
struction Co., was then and is now awaiting hearing on 
said defendant’s answer which put in issue the claims 
asserted by the plaintiffs in their bill (R., 71-2; Final 
Decree, R., 59). 



8. Auditor’s Report and Exceptions Taken. 

Thereafter the Auditor reported (R., 36-43) that de¬ 
fendant administrators or their intestate had received 
during said period from June 13,1929, to and including 
June 20, 1930, in rents from said three parcels uhder 
said “Assignment and Power of Attorney,” $3,224 in 
excess of the amounts they had paid out as commis¬ 
sions for the collection of said rents, in taxes on $aid 
three parcels, and as interest on said first and second 
trust notes held by plaintiffs; that of said $3,224- de¬ 
fendant administrators on August 8, 1930, paid; the 
Loehler Construction Company $250, for which de¬ 
fendant administrators were not entitled to credit 
(R., 39). The Auditor, following the court’s decree, 
recommended (1) that defendant administrators be 
charged with interest on said sum of $3,244 from June 
20, 1930, to date of payment at the rate of 6 per jcent 
per annum; (2) that they be required to pay the cpsts, 
including a docket fee to the attorneys for plaintiffs, 
of $34, the auditor’s fee of $175 (R., 39), and that the 
services rendered by the attorneys for the plaiiitiffs 
were of the reasonable value of $750 (R., 32), but re¬ 
ferred the question of the allowance of any fee to said 
attorneys back to the court without recommendatiojn. 

To the auditor’s report defendant administrators 
duly excepted (R., 50-2), to which the attention of the 
court is directed. On hearing, the court overruled all 
exceptions (R., 55). 

I 

9. The Final Decree. j 

On the presentation by counsel for plaintiffs of the 
form of final decree, counsel for defendant adminikra- 
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tors submitted separately numerous objections and 
motions, all of which were separately overruled by the 
court (R., 53-5), to which the attention of this Court is 
invited and which will be hereinafter considered in 
Argument. 

Thereupon the court (R., 55-9) signed the form of 
final decree presented by counsel for plaintiffs, wherein 
it was decreed that the facts alleged in the bill, insofar 
as they affected the defendant administrators, were 
true; severally overruling all exceptions to the audi¬ 
tor’s report, and confirming same; decreeing that the 
assignment and power of attorney was an “assignment 
for the benefit, in part, of the holders of the notes” 
secured by first, and second trusts on parcels “a,” “b” 
and “c,” respectively, which were senior to the lien 
securing the note of the defendant, Loehler Construc¬ 
tion Company, dated May 29, 1929, held by defendant 
administrators’ intestate, and after his death by de- 
fendant administrators; decreeing plaintiffs an equi¬ 
table lien on all funds received bv defendant adminis- 
trators’ intestate during his life, and after his death by 
defendant administrators under said assignment and 
power of attorney and not theretofore disbursed in the 
payment of taxes and interest on the first and second 
trust notes held by plaintiffs; decreeing plaintiffs to be 
the holders and owners of all notes as alleged in the 
bill, and directing defendant administrators “to pap 
forthwith to the plaintiffs the following sums, to-wit:” 

(a) To the plaintiff National Benefit Life Insurance 
Company $2,364.35; 

(b) To the plaintiff Wilkinson $373.95; 
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(c) To the plaintiff David $111.75; 

(d) To the plaintiff Solomon $111.75; 

(e) To the plaintiff Gary & Risher, Inc., $262.20 ; to¬ 
gether with interest on each of said items at the ratje of 
6 per cent per annum from June 20, 1930. 

Defendant administrators were further directed by 
said decree to pay the costs amounting to $34, which 
included a $20 docket fee, to the plaintiffs; the costs 
before the auditor amounting to $175, and to jpay 
forthwith to the attorneys for the plaintiffs $750 as 
attorneys’ fee, and then added: 

“That, none of the findings of fact or coifclu- 
sions of law embodied in this decree shall be held 
to apply to or affect the rights of the defendant 
G. G. Loehler Construction Co., Inc., in Ithis 
cause.” 

10. The Appeal. | 

From the foregoing decree (R., 59) defendant! ad¬ 
ministrators in open court noted an appeal to |this 
Court, which was allowed, and made deposit for costs, 
fifteen separate grounds of error (R., 60-2) bein<* as¬ 
signed as follows: 

I 

1. In overruling defendant administrators’ motipn to 

dismiss plaintiffs’ bill. j 

2. In sustaining plaintiffs’, Wilkinson, David and 
Solomon, motion to strike portions of the answer of de¬ 
fendant administrators to the bill. 

! 

3. In entering decree of March 20, 1931, sustaining 
motion of plaintiffs, Wilkinson, David and Solomoh, to 





strike out entire answer of defendant administrators 
to plaintiffs’ bill, holding that all plaintiffs were en¬ 
titled to an accounting from defendant administrators, 
referring the cause to the Auditor for an accounting 
and for recommendation of attorney fees. 

4. In refusing prior to the entry of said decree of 
March 20, 1931, to (1) make any findings of fact, and 
(2) state any conclusions of law, apprising counsel of 
the precise legal grounds upon which the decree was 
based, or in the alternative to state said findings of fact 
or conclusions of law in the decree. 

5. In overruling defendant administrators’ excep¬ 
tions 1, 2, 3, 4, 5, 6, 7, and 8 and each of them to the 
Auditor’s Report. 

6. In overruling defendant administrators’ objection 
to the signing and entering of the decree on the ground 
that the record before the court formed no basis for the 
decree. 

7. In overruling defendant administrators’ motion 
that the court file (1) special findings of fact and con¬ 
clusions of law as required by Rule 70 1 /-* of the Rules 
of Practice in Equity, promulgated by the Supreme 
Court of the United States, or in the alternative to set 
out in the body of the decree the precise grounds upon 
which the decree is based, so that the same will clearly 
appear on the face of the record. 

8. In overruling defendant administrators’ objection 
to the entry of any decree adverse to the rights of de¬ 
fendant administrators’ intestate until the expiration 


of the lime fixed, or that might thereafter be fixed, If or 
the filing of the account of the administrators as pro¬ 
vided bv Section 252, Oh. 10, T. 29, D. C. Code 1929. ! 

9. In overruling defendant administrators’ objec¬ 
tions to the entry of anv decree until there was an 

• » 

ascertainment by the Court of the assets and liabilities 
of defendant administrators’ intestate, as required' by 
Sec. 252, Ch. 10, T. 29, D. C. Code 1929. j 


10. In overruling defendant administrators’ motion 

to withhold the signing and entry of any decree ujntil 
defendant administrators were afforded reasonable 
time to submit their sworn statement under oath that 
they had not in their possession assets to discharge all 
just claims against the estate as provided by Sec. 252, 
Ch. 10, T. 29, D. C. Code 1929. j 

11. In entering the decree of August 13, 1931. Tfhis 
assignment applies to each paragraph of the decree to 
the same extent as if error was separately assigned to 
each such paragraph. 


12. In that said decree inferentially, but not direqtly, 
holds that the assignment agreement attached to plain- 
tiffs’ bill of complaint as exhibit “A” conferred such 
rights on plaintiffs in the rents dealt with by saidj as¬ 
signment as enabled them to bring and maintain Said 
suit and entitled them to a strict enforcement of Said 

j 

assignment according to its terms. 


i 

! 

13. In that said decree decrees all the facts alleged in 
plaintiffs’ bill of complaint to be true as against de¬ 
fendant administrators and makes no disposition of the 
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cause so far as defendant G. G. Loehler Construction 
Company is concerned, thus leaving the ownership of 
the fund undetermined. 

14'. In that bv said decree defendant administrators 
are directed to forthwith pay all funds received by them 
and their intestate under said assignment to plaintiffs, 
notwithstanding the rights of defendant, G. G. Loehler 
Construction Company, in and to the fund remain unde¬ 
termined and thus subjecting defendant administrators 
to double liability. 

15. In that said decree decrees plaintiffs entitled to 
all costs and attorneys’ fees provided by statute, and 
then decrees the attorneys for plaintiffs entitled to an 
additional fee of $750 to be paid by defendant adminis¬ 
trators, which is unauthorized by law or by any facts 
and circumstances surrounding the cause. 

ARGUMENT. 

Defendant administrators in the court below are ap¬ 
pellants here, and plaintiffs in the court below are ap¬ 
pellees here, and will hereinafter be referred to as “ ap¬ 
pellants” and ‘‘appellees.” 

The principal defendant in the court below, G. G. 
Loehler Construction Company, Inc., is not a party to 
this appeal, and will be hereinafter referred to as 
‘‘Loehler Construction Company.” 

Errors Assigned and Relied Upon. 

Assignment of Error 1. 

The right of appellees to any relief rests primarily 
upon their first establishing the claims asserted by 
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them in their bill (R., 1-14) against defendant Loehler 
Construction Company. If said claims should bg es- 

i 

tablished their relief, if any, against appellants! de¬ 
pends solely upon the proper construction on ah as¬ 
signment and power of attorney (Ii., 14-17) given ♦j'une 
13, 1929, by the Loehler Construction Company to ap¬ 
pellants’ intestate. The instrument on its face recites 
that in consideration for the surrender by appellants’ 
intestate of a trust note for which he paid $4'000, 
the Loehler Construction Company as security foh the 
repayment of said amount would deliver to him a note 
for $10,000 secured on lot 2 in square 455 and as- 
sign to him the rents to be received from three parcels 
of improved real estate. The Loehler Construction 
Company, being the then owner of said three parcels 
described in the bill as parcels “a,” “b” and he” 
(R., 3-4) subject to existing trusts, appellants’ 
intestate agreed to accept a note for $10,000 sechred 
by third trust on parcel “a,” and for their mutual (pro¬ 
tection, and as part security for the repayment of| the 
$4,000, it was agreed that the Loehler Construction 
Company would assign to appellants’ intestate! all 
rents to be received from said three parcels, with 
power of attorney to collect, and that out of the' net 
rents received by appellants’ intestate he would pay 
‘hill interest and other charges under indebtedness se¬ 
cured by lien senior to the lien securing the aforesaid 
note.” Any balance remaining was to be applied on 
the repayment of the $4,000 indebtedness. By the 
fourth paragraph appellants’ intestate “reserves! the 
right at his option to enforce all his rights, powers land 
privileges as a creditor, the same as if this agreement 
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had never been executed; but the exercise of said 
rights, powers, and privileges shall not work a revoca¬ 
tion of the agreement unless and until the said indebt¬ 
edness has been fully discharged as above provided.” 

There is no averment in the bill that at the time 
said assignment and power of attorney was given by 
the Loehlcr Construction Company to appellants’ 
intestate and accepted by him that any of the appellees 
had any interest whatsoever in the rents assigned; or, 
that any consideration passed from any of the ap¬ 
pellees to either appellants’ intestate or the Loehler 
Construction Company for said instrument; or, that 
by reason of any relations existing between appellees 
and appellants’ intestate he was acting for them or 
for their interests; or, that said instrument was given 
for the benefit of any of the appellees; or, that any 
of the appellees were the real promisees; or, that said 
instrument was made primarily for the benefit of any 
of the appellees; or, that any of the appellees were 
in any wise privy to the promise or the consideration; 
or, that there was any assumption by appellants’ 
intestate of any indebtedness owing any of the appel¬ 
lees by the Loehler Construction Company. 

None of the appellees were parties to the instru¬ 
ment. At best benefits could onlv inure to anv of them 
from the voluntary execution of the instrument by the 
Loehler Construction Company and appellants’ intes¬ 
tate. It was merely a direction from defendant, 
Loehler Construction Company, to defendant admin¬ 
istrators’ intestate to pay money for the account of 
defendant, Loehler Construction Company, to plain¬ 
tiffs, and was subject to revocation at any time by de- 
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fendant, Loehler Construction Company, approved! by 
defendant administrators’ intestate ( Lust v. Miller, 4 
F. (2d) 293, 294). | 

To the bill appellants filed motion to dismiss (R., 

i 

17-18) on the grounds that the bill disclosed on| its 
face that none of appellees were parties to the instru¬ 
ment; that none of them had any interest in or rights 
under said instrument ; that said instrument was not 
made for the benefit of any of appellees; that there 
was no privity of contract between any of the appel¬ 
lees and appellants’ intestate, and no equity in the 
bill. After hearing, the Court overruled the motioi|i to 
dismiss, which was clear error. 

It is settled law that only parties to a contract ban 
maintain a suit for its performance, unless the con¬ 
tract. was made primarily for the benefit of the tliird 
party, that the parties to the instrument intendecj to 
recognize the third party as the primary party in inter¬ 
est and as privy to the promise. In Constable v. Nat. 
S. S. Co., 154 U. S. 72 at 73-4, 38 L. Ed. at 914, the 
Court said: 

i 

“ * * * It is by no means a universal rule 
that a person may sue upon a contract made for 
his benefit, to which he was not a party. Hen¬ 
dricks v. Lindsay, 93 U. S. 143; Second Nat. Bank 
of St. Louis v. Grand Lodge F. & A. M., 98 it S. 
123; Keller v. Ashford, 133 U. S. 610; Craghi v. 
Lovell, 109 U. S. 194; Willard v. Wood, 135 it S. 
309. * * * As observed by the Court! of 

Appeals of New York, in Sims on v. Brown\ 68 
N. Y. 355: ‘It is not * * * every pronlise 

made by one to another, from the performance 
of which a benefit may inure to a third, winch 
gives a right of action to such third person] he 


being neither privy to the contract nor to the 
consideration. The contract must be made for 
his benefit as its object and he must be the party 
intended to be benefited.’ See also Second Nat. 
Bank of St. Louis v. Grand Lodge F. £ A. M., 
98 U. S. 123; Garnsey v. Rogers, 47 X. Y. 233, 7 


Am. Rep. 440. 

“The principle above announced was still fur¬ 
ther limited by the Court of appeals in Vrooman 
v. Turner , 69 N. Y. 280, 25 Am. Rep. 195, in which 
it is said that, to give a third party, who may 
derive a benefit from the performance of a 
promise an action, there must be—first, an intent 
by the promisor to secure some benefit to the 
third party; and, second, some privity between 
the two, the promisor and the party to be bene¬ 
fited, and some obligation or duty owing from 
the promisor to the latter, which would give him 
a legal or equitable claim to the benefit of the 
promise, or an equivalent to him personally.” 

Austin v. Seligman , 18 Fed. 519 at 522; 

Penn. Steel Co. v. N. Y. City Ry. Co., 198 
Fed. 721 at 749-50; 

Penn Cement Co. v. Bradley Contracting 
Co., 7 F. (2) 822 at 824-5; 

Fed. Surety Co. v. Minn. Steel £ Mach . 
Co., 17 F. (2d) 242 at 243; 

Freedman’s Sav. £ Tr. Co. v. Shepherd, 
127 U. S. 494; 

Dillon v. Barnard, 88 XT. S. 430. 


The overruling of appellants’ motion to dismiss was 
clear error. 


Assignments of Errors 2, 3 and 4. 

Assignments 2, 3 and 4 are inter-related and will 
here be considered together. Following the overrul- 



mg of appellants’ motion to dismiss the bill, appel¬ 
lants answered (R., 20-6). The answer (R., 20-1) ad¬ 
mitted upon information and belief the averments! con¬ 
tained in the 3rd, 4th, 5th and 6th paragraphs of the 
bill (R., 3-6), but averred that neither by said sa^e of 
the three parcels of improved real estate nor the trusts 
nor lease therein referred to, did appellees, or ally of 
them, acquire any right, title or interest in or td> the 
rents, profits or income from said three parcels, which 
remained the exclusive property of the Loehler Con¬ 
struct ion Company. Appellants admitted (R., 21-2) 
the execution of the assignment and power of attorney 
described in paragraph 7 of the bill (R., 6-7), am;l ad¬ 
mitted that the copy attached to the bill and marked 
Exhibit “A” (R., 14-17) was a true copy of the cirigi- 
nal instrument, but denied all other averments | con¬ 
tained in this paragraph of the bill. Appellants 
averred that at the time said assignment and pjnver 
of attorney was given the income from the three par¬ 
cels of improved real estate was the exclusive property 
of the Loehler Construction Company; that saidi in¬ 
strument was made for the mutual benefit and protec¬ 
tion of appellants’ intestate and the Loehler Construc¬ 
tion Company; that none of the appellees were parties 
thereto nor had any interest therein; that said instru¬ 
ment dealt with the collections of rents which were the 
exclusive property of the Loehler Construction Com¬ 
pany, and that all moneys received by appellants ’ intes¬ 
tate thereunder were held by him at all times subject 
to any creditor’s lien he might have thereon or to Isuch 
disposition as the Loehler Construction Company 
might direct and appellants’ intestate might consent to. 
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They denied that said agreement was in full force 
at all times from the date thereof to and including 
June 20, 1930, and averred that their intestate died 
October 4, 1929, and that his death terminated said 
instrument. They admitted that following the death 
of their intestate thev continued to collect the rents and 
to apply all moneys so collected to the purposes named 
in the instrument until the morning of June 20, 1930, 
when thev received instructions from the Loehler Con- 
struction Company to discontinue any further pay¬ 
ments under said instrument and to apply all funds 
in their hands, with the exception of $250 on the 
indebtedness of the Loehler Construction Company 
to appellants’ intestate, and to remit said $250 to 
the Loehler Construction Company; that they ac¬ 
cepted said instructions, which they had a lawful right 
to do, and acted thereon, and that at the time of the 
filing of the bill thev held no money under said in- 
strument. 

Appellants admitted the sale of the property at fore¬ 
closure on June 20, 1930, but averred that said sale 
occurred at the hour of 4 P. M. Thev admitted that 
their intestate died October 4, 1929, and that they 
were the qualified and acting administrators of his 
estate. They admitted (R., 23-4; Ans., par. 11) that 
Gary & Risher, Inc., collected the rents from the three 
properties, first for their intestate, and later for them 
up to the 31sf day of May, 1930, and accounted for all 
such rents, but denied that Gary & Risher, Inc., ac¬ 
counted to them for any rents for the month of June, 
1930. They admitted that they had collected $32.50 
in rent during the month of June. All other allega- 



tions contained in 11th paragraph of the bill were 
denied. For further answer to this paragraph they 
averred that “prior to the morning of June 20, 1930, 
there had been disbursed in strict conformity with the 

i 

terms of said instrument, all money received by their 
intestate, or by them as administrators, with the ex¬ 
ception of $3,191.50, and that pursuant to oral instruc¬ 
tions given them by defendant, G. G. Loehler Construc- 
tion Company, on the morning of June 20, 1930, aiid 
later confirmed in writing, and about six months befofe 
the filing of appellees’ bill, they disbursed said 
$3,191.50, and that thereafter no other funds came into 

their hands in the form of rents from any of said 

I 

properties. 

Appellants admitted (R., 24) the allegations con¬ 
tained in the 12th paragraph of the bill, but averred 
that in making said payments of interest and taxgs 
they and their intestate acted as agents for the Loehler 
Construction Company and made said payments 
pursuant to its direction, “the moneys disbursed beipg 
the property of defendant, G. G. Loehler Construction 
Company, subject only to the interest reserved in 
said instrument to defendants’ intestate.” 

I 

Answering the 13th paragraph of the bill (R. 24), 
appellants admitted that the taxes and interest therein 
alleged had not been paid, as they were without au¬ 
thority after the receipt of the instructions from tlie 
Loehler Construction Company on the morning of Jurie 
20, 1930, to make them. They averred that the rents 
in their hands were the property of the Loehler Con¬ 
struction Company, subject only to such lien thereojn 
as their intestate had and that none of the appellees 
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had anv interest therein. Having no knowledge of the 
allegations contained in the 14th paragraph (R., 25), 
they demanded strict proof thereof, and expressly 
denied certain of the allegations. Having no knowl¬ 
edge of the allegations contained in the 15th para¬ 
graph, they denied the same and demanded strict proof. 
Answering the 16th paragraph (R., 25-6) they denied 
that appellees or any of them were entitled to an ac¬ 
counting from appellants “of any moneys collected 
and received bv these defendants’ intestate, or bv these 
defendants as administrators, and say that said funds 
were the exclusive property of defendant, G. G. 
Loehler Construction Company, subject to the rights 
of defendants’ intestate therein, and that none of the 
plaintiffs were parties to said instrument (plaintiffs’ 
Exhibit “A”) or had any privity thereto or therein.” 
They denied that appellees were without a plain, com¬ 
plete and adequate remedy at law, and prayed that 
they be dismissed (R., 26). 

Thereafter appellees moved to strike out certain 
portions of appellants’ answer (R., 26-7), and upon 
hearing, the Court entered an order (R., 30-1) sustain¬ 
ing said motion in part which is here included by refer¬ 
ence. The matter thus stricken out (R., 31) consti¬ 
tuted an affirmative defense to the claims asserted bv 

* 

the appellees and the action of the Court below in sus¬ 
taining said motion constituted clear error. Citations 
of authorities upon this point would be superfluous. 

Thereafter appellees moved the Court in two sepa¬ 
rate motions to strike out the remainder of appellants’ 
answer (R., 28-30). These motions opened up the whole 
record both as to the insufficiencies of the bill as well 
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as the answer (Welch v. T. W. Warner Co., 47 F. (2d) 
231, Syl. 5). Upon hearing, the Court entered a decreed 
(R., 32-5) sustaining the motions and striking out apr 
pellants’ entire answer. Appellants having elected 
not to ask leave of the Court to plead further, the Court 
decreed that the bill of complaint stated a good caus& 
of action against appellants and that appellees wer$ 
entitled to the relief prayed in their bill as against apf 
pellants. ] 

The answer set up as an affirmative defense the comt 
plete ownership of the Loehler Construction Company 
and appellants’ intestate of the rents dealt with by 
the assignment and power of attorney, and the coim 
plete lack of interest, legal, equitable or otherwise o£ 
any of appellees therein; that appellants had receive^ 
no rent from any of said three parcels for the month 
of June, 1930, except $32.50 paid by one tenant ; thq 
instructions of the Loehler Construction Company ren 
ceived on the morning of June 20, 1930, for the dis^ 
position of the remainder of the fund in a manner difL 
ferent from that provided for in the assignment and 
power of attorney, and the acceptance of said instruc¬ 
tions by appellants prior to the sale at foreclosure of 
the three parcels and the complete disbursement of th^ 
fund in the hands of appellants in accordance with said 
instructions from the Loehler Construction Compand 
long prior to the bringing of the suit, and by denial 
put in issue a part of the material averments of th^ 
1)111 contained in the 7th, 9th, 11th, and all the averf 
ments contained in the 14th, 15th, 16th and 17th paraf 
graphs of the bill. Before appellees were entitled to 
a decree for the full amount of their claim it wa$ 


i 

i 
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encumbent upon them to establish by proper prool* 
the allegations of their bill thus put in issue, and the 
action of the Court in sustaining the motion to strike 
out appellants’ entire answer was clear error. Fur¬ 
ther discussion of this point would be superfluous. 

Notwithstanding defendant, Loeliler Construction 
Company, had filed its answer (R., 31-2) denying the 
interpretation placed upon the assignment and power 
of attorney as set out in paragraph 7 of the bill, deny¬ 
ing all of paragraphs 1, 2, 8, 9, 10, 11, 12, 13, 14 and 15 
of the bill, and denying that it ever received any con¬ 
sideration for the notes secured bv second and third 
trusts and claimed to be held by appellees, Wilkinson, 
David, Solomon and Gary & Risher, Inc., and denying 
that it owed them anything on said notes, and that said 
case was awaiting trial on said answer, and that until 
appellees first established their claim against the de¬ 
fendant, Loehler Construction Company, they could 
recover nothing, the Court in said decree (R., 32-5) 
decreed that appellees “are entitled to the relief 
prayed for in their bill as against said defendant ad¬ 
ministrators * * * that the defendant administra¬ 

tors are liable to the plaintiffs and each of them for 
an accounting, and that the plaintiffs are entitled to 
an accounting from the defendant administrators, for 
all moneys received by them, or by their intestate, 
by way of rents from” said three parcels 
“under and by virtue of the assignment agreement” 
* * * “the Court being of opinion that the said as¬ 
signment is for the benefit of the plaintiffs and that 
the plaintiffs have an equitable lien upon moneys re¬ 
ceived bv the defendant administrators or bv their 
% % 
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intestate * * * pursuant to said assignment, as al¬ 
leged in the bill of complaint.” By said decree (R., 
33) the cause was referred to the auditor with direc¬ 
tions, (a) to ascertain and report to the Court what 
moneys were received by appellants or their intestate 
from said three parcels from the 15th day of Juijie, 
1929, up to and including the 20th day of June, 1930; 
(b) to ascertain and report the amount of taxes on sdid 
property and the amount of interest and/or principal 
on the deed of trust notes referred to in paragraphs 
4 and 5 of the bill which became due and payable dur¬ 
ing the period from June 13, 1929, up to and includ¬ 
ing June 20, 1930; (c) to ascertain and report what 
application, if any, had been made by appellants from 
monevs received by them or bv their intestate from 
rents from said three parcels during said period from 
June 13, 1929, to June 20, 1930, toward the payment 
of the usual real estate commission for collection, the 
payment of taxes on said property, the payment of in¬ 
terest, or principal of the deed of trust notes referred 
to in paragraphs 4 and 5 of appellees’ bill of cohi- 
plaint; (d) to ascertain and report what credits, if 
any, had been received or applied on account of said 
taxes, interest, or principal of the deed of trust noties 
referred to in paragraph 5 of the bill from the pur¬ 
chase price of said three parcels at the foreclosure 
sales referred to in paragraphs 14 and 15 of the bill; 
and directing the auditor; (e) in the event he fou^id 
the moneys received by appellants from said rents to 
be in excess of the moneys applied by them on sajid 
three parcels, to ascertain and report to the Court the 
amount appellants were obligated to apply for the pay- 
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ment of taxes, interest on the trust notes, and the pay¬ 
ment of the principal of the trust notes referred to in 
paragraphs 4 and 5 of the bill; (f) to recommend to 
the Court what interest, costs, and reasonable attor¬ 
neys fees for appellees’ attorneys should be assessed 
against the appellants, and directing that 44 THE 
COSTS OF THIS CAUSE AND THE COSTS OF 
THE SAID PROCEEDINGS BEFORE THE AUDI¬ 
TOR SHALL BE ASSESSED AGAINST AND 
PAYABLE BY” APPELLANTS. 

The basis of this decree is that the assignment and 
power of attorney was for the “benefit” of appellees. 
Whether (1) appellees, not being parties to said instru¬ 
ment, were to be benefited only by its voluntary per¬ 
formance by appellants and the Loehler Construction 
Company, parties to the instrument; or (2) whether 
said instrument was made primarily for the benefit of 
appellees, who were intended to be recognized thereby 
as the primary parties in interest and as privy to the 
promise, the trial court declined to state or embody in 
the decree (R., 35). If the former, appellees could not 
maintain the 1 suit, and there is no allegation in the bill 
and no facts alleged from which the conclusion can be 
drawn that said instrument was made primarily for 
the benefit of appellees or any of them, or that ap¬ 
pellees or any of them were intended to be recognized 
thereby as the primary parties in interest and as privy 
to the promise. This has been fully considered under 
Assignment of Error 1, to which reference is hereby 
made and need not be here repeated. Herein lies the 
error of the trial court throughout the entire case. 
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It is respectfully submitted that each of the assign¬ 
ments of error 2, 3 and 4 are good and should be 
sustained. * j 

Assignment of Error 5. 

Upon the signing of the decree, and the refusal of tjhe 
court to fix an appeal bond for costs appellants give 
notice in open court that they would apply to this coijirt 
for a writ of mandamus to require the trial court |to 
fix and sign an appeal bond for costs, and that tl^ey 
would at the same time seek alternative relief by dp- 
plying to this court for the allowance of a special ap¬ 
peal from the decree so entered (R., 35-6). 

The decree was signed March 20, 1931 (R., 32). |In 
an effort to forestall an application to this court for ^he 
allowance of a special appeal the auditor (R., 65) on 
the same day the decree was signed, gave notice tljat 
lie would proceed with a hearing on the morning | of 
March 25,1931. Thereafter the auditor proceeded with 
the hearing on the day stated in the notice (R., 65), 
and on May 19, 1931, submitted his report (R., 44-50). 
Following the instructions contained in the decree tjhe 
auditor found that appellants- intestate and appellants 
after their intestate’s death had received under sqid 
assignment and power of attorney $3,224 in excess iof 
the amounts they had paid out as commissions for tjhe 
collection of the rents, in taxes on the three parcels, apid 
in interest on the first and second trust notes held by 
appellees (R., 49); that on June 20,1930, Loehler Con¬ 
struction Company instructed appellants to disregard 
the assignment and power of attorney, to transmit said 
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company $250 and to apply the balance of any funds 
appellants held on the indebtedness of said company to 
appellants’ intestate; that said oral instructions were 
confirmed in writing July 17, 1930; that appellants 
acted thereupon and on August 8, 1930, paid said com¬ 
pany $250, but found, following the decree, that ap¬ 
pellants were not entitled to credit for said payment 
(R., 39, 72-3). The auditor, following said decree, 
recommended that appellants be charged with interest 
on said sum of $3,224 from June 20, 1930, to date of 
payment at the rate of 6 per cent per annum (R., 39); 
that appellants be required to pay all costs aggregat¬ 
ing $209, which included a docket fee to counsel for 
appellees (R., 39), and found that the services rendered 
by the attorneys for appellees were of the reasonable 
value of $750, but referred the question of the allow¬ 
ance of said fee back to the court without recommenda¬ 
tion (R., 43). 

To the report of the auditor appellants filed eight 
exceptions (R., 50-2). The first seven exceptions are 
based in whole or in part upon the same grounds upon 
which the motion to dismiss was based, and herein¬ 
before set out under Assignment of Error 1, to which 
reference is here made. Exceptions 4, 5 and 7 are 
based upon the alleged erroneous action of the auditor 
in refusing to deal with the income on a monthly basis; 
that is at the end of each month computing the amount 
then due in taxes or interest and allowing appellants 
any surplus, to which appellants were entitled under a 
proper construction of said instrument, even though 
said assignment and power of attorney was made for 
the benefit of appellees, which appellants do not con- 
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cede. Exception 5 (R., 52) is based upon the errone¬ 
ous action of the auditor in allowing interest. All 
moneys received by appellants under said assignment 
and power of attorney were received by them as iid- 
ministrators of their intestate’s estate. On the moijn- 
ing of June 20, 1930, they received instructions (&., 
72-3) from the Loehler Construction Company to make 
no further payments under said instrument. The right 
of appellees to receive any moneys under said instru¬ 
ment was denied by the Loehler Construction Company 
who gave the instrument. In such a situation appel¬ 
lants, as administrators, were not at liberty to ma^e 
any payments to appellees until their claims had fiifst 
been passed upon by the probate court or until judg¬ 
ment or decree was entered (T. 29, ch. 8, § 192, 1^3 
D. C. Code, 1929). No interest could commence to run 
on any amount ultimately found due appellees and pay¬ 
able by appellants until final decree, for until final de¬ 
cree appellants were not in default. 

It is respectfully submitted that the first seven pb- 
jections to the report of the auditor were each gopd, 
should have been sustained and that the action of tlhe 
trial court (R., 55) in overruling each of them was 
clear error. 

i 

j 

Assignments of Error 6, 7, 8, 9,10,13 and 14. 

Assignments of error 6, 7, 8, 9, 10, 13 and 14 (JL, 
60-1) all run to the power of the court to enter the tidal 
decree and will be here considered together. 

The record before the court clearly formed no bafeis 
for a final decree against appellants, as the same de¬ 
fects existed in appellees’ case that existed at the time 
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the motion to dismiss was filed and which defects have 
hereinbefore been considered under Assignment of Er¬ 
ror 1, to which reference is here again made. The 
Loehler Construction Company was the main de¬ 
fendant named in the bill. The case against said de¬ 
fendant was awaiting hearing on said defendant’s 
answer. The decree (R., 59) provided, 

“That none of the findings of fact or conclu¬ 
sions of law embodied in this decree shall be 
held to apply to or affect the rights of the de¬ 
fendant G. G. Loehler Construction Company, 
Inc., in this cause.” 

Until the claims asserted by appellees were established 
against defendant, Loehler Construction Company, no 
decree could have properly been entered against ap¬ 
pellants. Notwithstanding this the decree (R., 58) 
directed appellants “to pay forthwith” to appellees the 
sum of $3,224 together with interest thereon at the 
rate of 6 per cent per annum from June 20, 1930. For 
the reasons stated it is respectfully submitted that 
Assignments of Error 6, 13 and 14 (R., 60-2) are each 
good and each constitute reversable error. 

Rule TOMi of the Rules of Practice in Equity promul¬ 
gated by the U. S. Supreme Court provides as follows: 

“In deciding suits in equity, * * * the court 
of first instance shall find the facts specially and 
state separately its conclusions of law thereon; 
and its findings and conclusions shall be entered 
of record and, if an appeal is taken from the de¬ 
cree shall be included bv the clerk in the record 

* 

which is certified to the appellate court under 
rules 75 and 76.” 
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Before entering the final decree the trial court was Re¬ 
quested (R., 54-5) 44 to find the facts specially and st^te 
separately its conclusions of law thereon” as required 
by Rule TO 1 /**, which request was denied on the ground 
that the court considered the decree as submitted a 
sufficient compliance with said rule, to which exception 
was allowed. The decree recites (R., 55-6) “that the 
allegations of fact contained” in the bill “in so far as 
they affect” appellants “are true”; “that the assign¬ 
ment agreement * * * is an assignment for the bene¬ 
fit in part, of the holders of notes secured by the lieps 
of deeds of trust” on said three parcels “which are 
senior to the lien securing the notes” held by appel¬ 
lants’ intestate, “and the holders of such notes secured 
by said senior liens have an equitable lien upon moneys 
received by” appellants “pursuant to said assignment 
as alleged in the bill of complaint.” Unless said assign¬ 
ment and power of attorney was made primarily fqr 
the benefit of appellees, and appellees were intended 
to be recognized thereby as the primary parties in ih- 
terest and as privy to the promise, the question bf 
priority of liens on the three parcels became immate¬ 
rial, as hereinbefore pointed out under Assignment of 
Error 1, to which reference is here made. Thus tl}e 
court again refused to find as a fact whether (1) the 
“benefit in part” that flowed from said assignment apd 
power of attorney to appellees was dependent solely 
upon the voluntary performance by appellants and the 
Loehler Construction Company with the terms of trie 
instrument; or (2) whether said instrument was ma^e 
primarily for the benefit of appellees who were in¬ 
tended to be recognized thereby as the primary parties 
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in interest aiid as privy to the promise. It is obvious 
that the trial judge did not have in mind the distinc¬ 
tion between the two situations, and evidentlv believed 
and held that as appellees would have been benefited 
by the voluntary performance of the assignment and 
power of attorney by appellants’ intestate and the 
Loehler Construction Company, parties thereto, that 
appellees were entitled as of right to have said instru¬ 
ment executed according to its tenor for their benefit. 
Although pressed for a specific statement on this point 
in the decree the trial judge remained silent and re¬ 
fused to elarifv his claimed finding or claimed ruling, 
which in nowise complied with the requirements of 
said Equity Rule. 

Before the entry of said final decree (R., 53-4) appel¬ 
lants directed the attention of the court to the record 
of the probate court showing that the time limited by 
the order of the probate court for appellants to 
pass their account had not then expired, and ob¬ 
jected to the entry of any decree until the expiration 
of the time fixed, or that might thereafter be fixed, for 
the filing of said account as provided by section 252, 
ch. 10, T. 29, p. 430, D. C. Code 1929, which objection 
was overruled and exception allowed. 

Appellants also objected to the entry of the final 
decree (R., 54) until there was an ascertainment by the 
court of the assets and liabilities or appellants’ intes¬ 
tate as required by 252, eh. 10, T. 29, p. 430,1). C. Code 
1929, which objection was overruled and exception 
allowed. 

Appellants then moved the court (R., 54) to withhold 
the signing or entering of any decree until appellants, 



within such reasonable time as might be fixed by the 
court, could file their sworn statement that they h^id 
not then in their possession assets to discharge all jxijSt 
claims against the estate as provided in 252, ch. 10, tT. 
29, p. 430, D. C. Code 1929, which motion was over¬ 
ruled, and exception allowed. 

It is deemed sufficient in support of each of said 
Assignments of Error 8, 9 and 10 to merely direct the 
attention of the court to the prohibition contained in the 
section of the code above cited against the entry of the 
decree. 

Assignments of Error 11 and 12. 


Assignments of error 11 and 12 (R., 61) are inter¬ 
related and will be here considered. As hereinbefdre 
pointed out the decree recites (R., 55-6) “that the 
allegations of fact contained” in the bill “in so far |as 
they affect” appellants “are true”; “that the assign¬ 
ment agreement * * * is an assignment for the benefit, 
in part, of the holders of notes secured by the liens |of 
deeds of trust” on said three parcels “which are senijor 
to the lien securing the notes” held by appellants’ 
intestate, “and the holders of such notes secured by 
said senior liens have an equitable lien upon monqvs 
received by” appellants “pursuant to said assignment 
as alleged in the bill of complaint.” There is no allega¬ 
tion of fact in the bill that the assignment and power 
of attorney was made primarily for the benefit of ap¬ 
pellees, or that appellees were intended to be recog¬ 
nized thereby as the primary parties in interest and 
as privy to the promise; or that appellees had any le^al 
or equitable lien upon the rents dealt with in sgid 
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assignment and power of attorney, or that by reason of 
any relations existing between appellees and appel¬ 
lant’s intestate he was acting for them or for their in¬ 
terests. By the allegations of their bill appellees in 
nowise connect themselves with said assignment and 
power of attorney, directly or indirectly. Their only 
claim is that they have sustained loss by the failure of 
appellants’ intestate and the Loehler Construction 
Company to voluntarily execute said instrument ac¬ 
cording to its tenor. The court, however, decreed that 
said instrument was “for the benefit, in part,” of ap¬ 
pellees. In what respect it was for their benefit, the 
court refused to state. What part of the instrument 
was for appellees’ benefit the court likewise refused to 
state. This undefined “benefit, in part,” flowing from 
said instrument to appellees, the court held to create 
“<7;/ equitable lien” in appellees on the rents received 
under the instrument. It is evident that the trial judge 
did not have in mind the distinction between benefits 
that might flow to appellees by the voluntary per¬ 
formance of the instrument by appellants and the 
Loehler Construction Company, and rights which 
would attach to appellees if the instrument had been 
made primarily for their benefit, and it had been the 
intention of the parties making the instrument to make 
appellees the primary parties in interest and as privy 
to the promise. This distinction is clearly pointed out 
under Assignment of Error 1 to which reference is here 
made and need not be again repeated. 

The decree is based upon the fundamental error here¬ 
inbefore repeatedly pointed out. Upon this erroneous 
basis all of the directions in the decree for the payment 



of money by appellants rest. The basis of the decreb 
being erroneous all of its provisions necessarily fall 
For the above reasons it is respectfully submitted tha,t 
Assignments of Error 11 and 12 are good, and that thfc 
decree should be reversed in its entirety. 

I 

Assignment of Error 15. 

If appellants are correct in their construction of the 
assignment and power of attorney (R., 14-17), appel¬ 
lees’ bill should have been dismissed and no question 
could have arisen with reference to the allowance cif 
attorneys’ fees to counsel for appellees. Upon what 
theory the trial judge decreed the attorneys for appel¬ 
lees entitled to a fee of $750 payable by appellants 
nowhere appears in the record; nor would the tripl 
judge at the time the decree was entered state the spe¬ 
cific grounds upon which the allowance was made. No 
trust relation existed between appellants’ intestate arid 
any of the appellees. The moneys received by appel¬ 
lants under said assignment and power of attorney 
were received by them as administrators of their intds- 
late’s estate. On the morning of June 20, 1930, tliev 
received instructions (R., 72-3) from the Loehler Con¬ 
struction Company, who had given said instrument, to 
make no further payments thereunder. After the re¬ 
ceipt of said instructions appellants, as administrators, 
were not at liberty to make any further payments 

i 

under said instrument, until the claimed rights of ap¬ 
pellees under said instrument were first passed upbn 
by the probate court or until judgment or decree was 
entered (T. 29, cli. 8, § 192-3-4, D. C. Code 1929). Uptil 
an order of the probate court was passed, or final judg- 
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ment or decree entered ordering, adjudging, or 
decreeing appellants to pay said amount to ap¬ 
pellees, appellants were not in default. Under no rule 
of law or equity can that portion of the decree (R., 
58-9) directing appellants, as administrators, to pay 
counsel for appellees the sum of $750 be sustained. In 
any event this portion of the decree should be reversed 
(The Mutual Benefit L. Ins. Co. of Newark, N. J., v. 
Flynn, (D. C.) 48 F. (2d) 1020). The only fee that 
could have been taxed against appellants was a docket 
fee of $20 (T. 10, ch. 1, Sec. 2, D. C. Code, 1929). 

For the above and foregoing reasons it is respect- 
full v submitted that the decree of the lower court 
should be reversed and the cause remanded to the trial 
court with instructions to dismiss the bill in so far as 
it relates to these appellants. 

Respectfully submitted, 

WEBSTER BALLINGER, 

Attorney for Appellants. 
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STATEMENT OF FACTS. 

In this suit the plaintiffs below, who are holders |of 
certain notes secured by deeds of trust on real prop¬ 
erties in the District of Columbia formerly belonging 
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to the defendant G. G. Loehler Construction Company, 
have sought and obtained from the administrators of 
the estate of Herman W. Van Senden, deceased (also 
defendants below), an accounting for certain rents and 
profits from said properties which were collected by 
Van Senden, and after his death by his administrators. 
The claim of the plaintiffs to this relief was based on 
a deed of assignment which the Loehler Construction 
Company executed to Van Senden, in which the Loehler 
Construction Company transferred the rents from the 
said properties to Van Senden, with specific instruc¬ 
tions to Van Senden to apply these rents, first on ac¬ 
count of plaintiffs’ notes secured on the properties, 
and after that to the payment of certain indebtedness 
which the Loehler Construction Company owed Van 
Senden. It was alleged in the bill of complaint and 
proved at the hearing before the auditor, that certain 
of these rents, to the extent of $3,224.00, had been ap¬ 
plied by the defendant administrators of the Van Sen¬ 
den estate toward the payment of Loehler’s indebted¬ 
ness to Van Senden, and for other purposes, in viola¬ 
tion of the provisions of the said assignment. 

The substantive allegations of plaintiffs’ bill of com¬ 
plaint may !be briefly summarized as follows: On; 
March 29, 1929, the defendant Loehler Construction 
Company purchased from The National Benefit Life 
Insurance Company, one of the plaintiffs, three im¬ 
proved pieces of real estate in the District of Columbia 
(R. 3, 4). As part of the consideration Loehler Con¬ 
struction Company gave to The National Benefit Life 
Insurance Company its notes for the aggregate sum of 
$70,000, separately secured by three first deeds of trust 
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on the respective properties (R. 4). On the same date 
Loehler Construction Company executed second deeds 
of trust on the several properties securing its notes 
in the aggregate principal sum of $39,500, of which 
notes $15,000 in principal amount were secured by a 
deferred lien on one of the properties (R. 4-6). The$e 
$15,000 in “deferred” notes amounted therefore in 
effect to a third trust on one of the properties. The 
preferred lien notes secured by the second trusts, in 
the aggregate sum of $24,000, were then delivered fey 
the Loehler Construction Company to the plaintiffs, 
Wilkinson, David, Solomon and Gary & Risher, Inp., 
respectively, on account of certain indebtedness, and 
the said plaintiffs have been at all times thereafter the 
holders of said notes (R. 5-6). 

Thereafter on June 13, 1929, the Loehler Construc¬ 
tion Company, being indebted to Herman W. Van 
Senden, delivered to Van Senden $10,000 of the remain¬ 
ing notes which were secured by a deferred lien bn 
one of the properties, the said notes being subject a^d 
subordinate to the lien of the notes held by the Re¬ 
spective plaintiffs (R. 5-7). The Loehler Construction 
Company, on the same date, executed and delivered to 

Van Senden a formal deed entitled “Assignment and 

. j 

Power of Attorney.” This instrument, after reciting 
certain facts concerning the manner in which the iin- 

i 

debtedness to Van Senden originated, and reasons for 
the delivery to Van Senden of the $10,000 deferred lien 
notes, contained the following specific provisions 
(R. 14-17): 

“2. The said G. G. Loehler Construction Com¬ 
pany, Inc., does hereby assign, set over and 
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transfer to the said Herman W. Van Senden all 
rents and profits issuing or arising out of 
premises 609 F Street, Northwest, 1209 You 
Street, Northwest and 1924 Thirteenth Street, 
Northwest * * * (the properties on which 

plaintiffs held notes secured by liens superior to 
the lien of the notes delivered to Van Senden) 
from the date of these presents; and does 
further by these presents appoint the said Her¬ 
man W. Van Senden its true and lawful attorney 
for it and in its name, place and stead, to collect, 
compound, sue for, and receive the said rents 
and profits, with full power of substitution and 
revocation of sub-agents; this appointment ir¬ 
revocable within the term hereinafter stated. 

3. The said G. G. Loehler Construction Com¬ 
pany, Inc., does further agree that the said Her¬ 
man W. Van Senden shall charge the usual real 
estate commission for collection of said rents, 
and deduct the same as a first charge on the 
same; and thereafter the said Herman W. Van 
Senden shall apply the net rents to the payment 
of all interest, and other charges under in¬ 
debtedness secured by lien senior to the lien 
securing the aforesaid notes; and the balance to 
any interest, bonus, commissions, or principal 
indebtedness owed the said Herman W. Van 
Senden by the said G. G. Loehler Construction 
Company, Inc.; and this agreement to be in full 
force and effect until the said indebtedness, 
principal, interest and charges, has been dis¬ 
charged in full. 

4. The said Herman W. Van Senden herebv 
reserves the right at his option to enforce all his 
rights, powers and privileges as a creditor, the 
same as if this agreement had never been exe- 




cuted; but the exercise of said rights, powerls 
and privileges shall not work a revocation of 
this agreement unless and until the said in¬ 
debtedness has been fully discharged as above 
provided. 

5. The said G. G. Loehler Construction Corrj- 
pany, Inc., hereby revokes all previous powerls 
of attorney whatsoever executed and given by Jt 
concerning the collection of said rents; and 
further agrees to execute such other and further 
assignments as necessary to make this agree¬ 
ment completely effective. 

l 

In testimony whereof the said G. G. Loehler 
Construction Company, Inc., by and thru G. G. 
Loehler, its President and attorney in fact, ha£ 
caused its corporate name and seal to be affixed!; 
and the said Herman W. Van Senden has affixed 
his hand and seal, on the day and date abovb 
written, to-wit, June —, 1929, in the City of 
Washington, District of Columbia. 

G. G. LOEHLER CONSTRUCTION I 
COMPANY, INC., 

By G. G. LOEHLER, j 

Pro o i n p M f 

HERMAN W. VAN SENDEN. [seal.] ! 
HERMAN W. VAN SENDEN.” 

j 

i 

The instrument contained a formal acknowledgment 
by G. G. Loehler, as attorney in fact of the G. d. 
Loehler Construction Company. 

After the date of the execution of this deed of asp 
signment, the plaintiff Gary & Risher, Inc., acted as 
agent for Van Senden in the collection of rents fron^ 
the three properties involved, up to the time of Van 




6 


SendeiTs death, which occurred on October 4, 1929 
(R. 23), and after his death as agent for the defendant 
administrators of the Van Senden estate up to June 
20, 1930 (R. 8, 9). During this period the plaintiff 
Gary & Risher, Inc., accounted to Van Senden and his 
administrators for net rents collected in the amount 
of $6,020.72, and plaintiffs allege that the defendant 
administrators had also collected certain rents from 
the properties direct in an amount unknown to them 
(R. 8, 9). Van Senden and his administrators paid 
certain taxes on the properties and certain interest on 
notes held by the plaintiffs (R. 9), but contrary to the 
terms of the agreement and in violation thereof failed, 
neglected and refused to apply the remainder of the 
net rents to the payment of taxes on the properties and 
interest and principal on the notes secured by liens 
“senior to the lien securing” the notes held by Van 
Senden, although these unpaid taxes and interest and 
other charges were substantially in excess of the bal¬ 
ance of the rents received by Van Senden and his ad¬ 
ministrators (R. 10-11). 

Thereafter on June 20, 1930, default having been 
made in payment of the second trust notes held by the 
plaintiffs, Wilkinson, David, Solomon and Gary & 
Risher, Inc., the trustees under the said second trusts 
advertised and sold the properties at public auction 
(R. 11); and after crediting the respective purchase 
prices of the properties on the respective notes held 
by the plaintiffs, Wilkinson, David, Solomon and Gary 
& Risher, Inc., there remained unpaid on said notes 
large sums of money in excess of all net rents received 
by Van Senden and his administrators and not there- 
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toforc disbursed on account of said liens (R. 12). In 
view of these facts the plaintiffs claimed (R. 12) tjiat 
they were entitled to have the Van Senden adminis¬ 
trators apply toward the payment of overdue and 
unpaid taxes, interest and other charges under their 
respective senior liens, the net rents which Van 
Senden and his administrators had collected from the 
properties and which they had not previously dis¬ 
bursed for that purpose. Plaintiffs prayed that the 
defendant administrators might be required to ac¬ 
count to them for such rents and to apply these rents 
in accordance with the provisions of the assignment 
agreement (R. 12, 13). Plaintiffs also asked for a 
money decree against the defendant Loehler Construc- 
lion Company for any deficiency on said notes remain¬ 
ing unpaid after application of the payments from the 
Van Senden administrators (R. 13). 

Motions to dismiss the bill of complaint were filed 
by the Loehler Construction Company and by the Vian 
Senden administrators (R. 17-19). These motions 
were overruled (R. 19); whereupon, the defendants 
filed their respective answers. 

The answer of Loehler Construction Company ^R. 
31-32) admitted its ownership of the properties, the 
execution of the various deeds of trust and trust notes 
and the execution of the assignment agreement, j It 
denied that there was consideration for the execution 
of the “second” trusts or that it owed an indebtedness 
represented by the notes secured thereby which were 
delivered to the plaintiffs Wilkinson, David, Solompn 
and Gary & Risher, Inc. It averred that it was with¬ 
out. knowledge as to the allegations of the bill respebt- 
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ing the payments of rent to Van Senden and the Van 
Senden administrators, tlie application of these rents, 
and the foreclosure of the properties. It averred that 
it did not know who were the present holders of the 
notes which plaintiffs claimed to hold. 

The answer of the defendant administrators (R. 20- 
26) admitted the purchase of properties in question 
by the Loehler Construction Company and the execu¬ 
tion and delivery of the several deeds of trust and 

* 

the various notes referred to in the bill. The defend¬ 
ant administrators admitted the execution of the deed 
of assignment. They purport to deny that this as¬ 
signment was in full force and effect up to June 20, 
1030, and aver that the death of Van Senden on Oc¬ 
tober 4, 1929, terminated the instrument; but in the 
next sentence thev admit that thereafter until June 
20, 1930, they continued to act under the instrument 
and to collect the rents from the properties (R. 22- 
23). 

The answer admits that Van Senden and his ad¬ 
ministrators had received in net rents from the prop¬ 
erties priori to June 20, 1930, the sum of $3,191.50 in 
excess of the amount disbursed (R. 22). It admits 
that Cary k Risher, Inc., acted as agent in the collec¬ 
tion of rents for Van Senden, and after his death as 
agent for the administrators; that Gary & Risher, Inc., 
received the approximate sum alleged in the bill and 
that certain of said funds were applied toward the 
payment of taxes and interest on prior liens and in¬ 
terest on the notes held by the plaintiffs, in accordance 
with the assignment agreement (R. 23-24). 



The answer of the defendants then contains this sig¬ 
nificant admission (R. 23-24): j 


“ that prior to the morning of June 20, 1930, 
there had been disbursed in strict conformity 
with the terms of said instrument all moneys 
received by their intestate, or by them as ad¬ 
ministrators, with the exception of $3,191.50.V 
(Italics ours.) 


The answer then admits that the defendant admin¬ 
istrators “did not pay the interest and taxes set oiit 
in the 13tli paragraph of plaintiffs’ bill”. As an ex¬ 
cuse for this failure to pay said interest and tax$s 
the Van Senden administrators say that they 


“* were without sufficient funds ijn 
hand on May 29, 1930, to pay any part of said 
interest and taxes then due and that the funps 
out of which any considerable portion of sa}d 
items set out in this paragraph of plaintiff^’ 
bill could have been paid did not reach their 
hands until on or about June 19, 1930, and that 
on the morning of June 20, 1930, they received 
instructions from said defendant G. G. Loehlir 
Construction Company to make no further pay¬ 
ments of interest, taxes and other costs in con¬ 
nection with said properties, but to make oth^r 
and different disposition of all funds in their 
hands, which they did and which they had a 
lavfful right to do, said funds being the prop¬ 
erty of defendant G. G. Loehler Construction 
Company, subject only to such lien thereon as 
defendants’ intestate had, and none of the 
plaintiffs having any interest therein” (R. 24). 
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These “instructions” from the Loehler Construc¬ 
tion Company alleged to have been given verbally on 
June 20, 1930, were “to discontinue any further pay¬ 
ments under the said instrument and to apply all 
funds then in their hands, with the exception of $250, 
upon the indebtedness of said defendant G. G. Loehler 
Construction Company to these defendants’ intestate” 
(R. 22). The defendant administrators aver that these 
instructions were later confirmed in writing and that 
thereafter. in accordance with said instructions, they 
remitted to the Loehler Construction Company the 
sum of $250, and applied $2,941.50 upon the Loehler 
Construction Company’s indebtedness to Van Senden 
(R. 22). 

Defendant administrators, by their answer, then 
admit the foreclosure sales of the various properties, 
but deny specific knowledge of the terms of said sales 
and denv knowledge of the deficiencv remaining as 
the result of said sales, if any. 

The plaintiffs moved to strike certain conclusions 
of law embodied in the answer of the Van Senden 
administrators (R. 26, 27). This motion was sus¬ 
tained in part by the lower court, and certain por¬ 
tions of paragraph 7 and paragraph 12 of the answer 
were stricken (R. 30-31). Plaintiff then moved to 
strike the entire answer of the Van Senden admin¬ 
istrators, ‘<on the ground that the facts alleged in 
said answer do not constitute a sufficient defense to 
plaintiffs’ bill of complaint in that the said defend¬ 
ants admit that on June 19, 1930, the said defendants 
had in their hands the sum of $3,191.50 subject to the 
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terms of the assignment referred to in plaintiffs’ 
of complaint, but that the said defendants did not pay 
out such moneys in accordance with such assignment, 
although the same was admittedly then in full force 
and effect.” (R. 28-30.) 

The court sustained plaintiffs’ motion and the an¬ 
swer of the Van Senden administrators was ordered 
stricken (R. 33). Counsel for the administrators thejn 
elected not to ask leave to file an amended answejr, 
whereupon the court entered a decree against the de¬ 
fendant administrators (R. 32-35) declaring thein 
liable to the plaintiffs for an accounting for moneys 
received by them and by Van Senden by way of rents 
from the properties involved under and by virtue <j>f 
the said assignment agreement, and referring the causjie 
to the Auditor, for such an accounting. The Auditor 
was also directed to ascertain and report what “rea¬ 
sonable attorneys’ fees for plaintiffs’ attorneys shoujd 
be assessed against the defendant administrators” (jC 
33-35). | 

The Auditor of the Supreme Court of the District 
of Columbia thereupon proceeded to hold hearings 
pursuant to the court’s decree and a summary of the^e 

l 

hearings is found in the record, pages 65 to 81. 

The evidence as to the amount of rents received by 
Van Senden and by his administrators is undispute|l, 
as was the evidence respecting items of overdue taxes 
and interest secured by plaintiffs’ senior liens on the 
properties involved. 

Plaintiffs introduced in evidence before the Auditor 
(R. 79) the answer of the defendant administrators 
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containing the admission that prior to June 20, 1930, 
Van Senden and his administrators had received 
$3,191.50, which had not been theretofore disbursed 
for the payment of said overdue taxes and interest, 
and that said sum (less $250 paid the Loehler Con¬ 
struction Co.) was not actually applied on account of 
the Van Senden debt until after June 20, 1930. (An¬ 
swer of defendant administrators, pars. 9, 11; R. 22, 
24.) The defendant administrators then made a be¬ 
lated effort to avoid the effect of this admission and 
to impeach their own sworn answer by averring that 
all of said money, with the exception of $1,002.61, had 
been received by Van Senden during his lifetime and 


applied by him on account of Loehler’s indebtedness 
to Van Senden and had never come into the posses¬ 
sion of the defendant administrators. 

At the hearing before the Auditor plaintiffs intro¬ 
duced (R. 75-76) another sworn admission of the Van 
Senden administrators in the nature of an intervening 
petition which had been filed by them in another cause 
(Brown v. Loehler Construction Company, Law No. 
77219). The plaintiff in that case was a judgment 
creditor of the Loehler Construction Company and 
had filed an attachment on May 15, 1930, directed to 
Gary and Risher, Inc., as garnishee, to attach what¬ 
ever funds were in the hands of Gary and Risher, Inc., 
belonging to the Loehler Construction Company. On 
May 29, 1930 (the very day that large sums of interest 
became due on the first trust notes held by the Na¬ 
tional Benefit Life Insurance Company, and interest 
and principal fell due on the notes held by the other 
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plaintiffs) the Van Senden administrators filed an in¬ 
tervening- petition setting up their right to all funds 
in the hands of Gary and Rislier, Inc., by virtue of tile 
very assignment agreement from the Loehler Coh- 
struction Company, copy of which was attached tjo 
the petition. The Van Senden administrators, aftgr 
claiming that they were the owners of the fund of 
approximately $1,900, held by Gary and Risher, In(j., 
by virtue of said assignment, made the following state¬ 
ment under oath: 

i 

j 

“Thai defeudaui (/. r. Ladder Const rnrlidy. 
Company) has not and never has had any in¬ 
terest therein ( i . e. in said fund) and makes fio 
claim to all or any part of said rents; that |a 
large part, if not all, of said $1,900 so held by 
said garnishee is required to pay the in¬ 
terest monev now due that has accrued on the 
notes secured by trusts on the property de¬ 
scribed in said assignment and ivhich interest 
must he paid hy petitioners according to the 
terms of said assignment before any of saifl 
funds held hy said garnishee ivill become the 
property of petitioners 99 (R. 76). (Italics oursJ) 


Following the filing of this intervening petition, 
Gary and Risher, Inc., on June 19, 1930, paid to thp 
Van Senden administrators the balance of the rents 
in their hands (R. 67). I 

It is significant to note that the letter from G. Gf. 
Loehler Construction Company under which the Vah 
Sender administrators applied rents in their hands to 
the Van Senden indebtedness, is dated July 17, 1930, 
or almost one month after the date of the alleged orajl 
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instructions given to the Van Senden administrators 
(R. 72-73); and the sum of $250 was not in fact paid 
to the Loehler Construction Company until August S, 
1930 (R. 68). The Loehler Construction Company’s 
receipt for the $250 contained the statement that it 
was “per request made by G. G. Loehler Construc¬ 
tion Company * * * in letter dated July 17, 1930” 
and no reference was made in this receipt to any in¬ 
structions of June 20, 1930 (R. 68). 

The Auditor, in his report to the court (R. 36-43), 
found that Van Senden and his administrators were 
obligated to pay on account of taxes and principal 
and interest on notes held by the plaintiffs, the sum 
of $3,224.00, representing the balance of net rents in 
their hands without giving the administrators credit 
for the $250.00 paid by them to the Loehler Construc¬ 
tion Company; and the Auditor recommended that the 
administrators be charged with interest on said sum 
from June 20, 1930, at 6% per annum. Pursuant to 
the order of referee, the Auditor found that court 
costs should be assessed against the defendant ad¬ 
ministrators in the amount of $34.00, together with an 
auditor’s fee of $175.00, and found that “the services 
rendered and performed by attorneys for plaintiffs 
in connection with this suit were fairly and reasonably 
worth the amount claimed, namely $750” (R. 36-50). 
Counsel for the defendant administrators filed excep¬ 
tions to the Auditor’s report, as did the Loehler Con¬ 
struction Company. The trial justice overruled the 
exceptions filed by the defendant administrators, and 
thereupon entered the final decree against these admin- 
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istrators from which this appeal was taken (R. 55-5fj)). 
The decree contained a complete statement of the 
specific facts found by the court and its conclusions of 
law thereon, as required by equity rule 70%. The 
court held: 


“4. That the assignment agreement betwebn 
the defendant, G. G. Loehler Construction (Jo. 
Inc., and Herman W. Van Senden, attached jto 
plaintiffs’ bill of complaint as Exhibit A there¬ 
of, is an assignment for the benefit, in part, jof 
the holders of notes secured by the liens :of 
deeds of trust on premises 609 F Street North¬ 
west, 1209 You Street Northwest, and 19^4 
Thirteenth Street Northwest, in the citv of 
Washington, District of Columbia, respectively, 
which are senior to the lien securing the notes 
of the defendant, G. G. Loehler Construction 
Co. Inc., dated May 29, 1929, held by Herman 
W. Van Senden, and after his death by the de¬ 
fendant administrators, and referred to in para¬ 
graph 1 of said assignment; and the holders 
of such notes secured by said senior liens have 
an equitable lien upon the moneys received by 
the said defendant administrators or bv Her- 
man W. Van Senden, pursuant to said assign¬ 
ment as alleged in the bill of complaint, and hs 
found bv the auditor in his report filed hereih” 
(R. 55, 56). | 

The court then found that the plaintiffs were the 
owners, respectively, of notes secured by such senijor 
lien deeds of trust; that the defendant administrators 
bad received the sum of $3,224.00 by way of net rehts 

I 

from the premises “which they have failed to pay to 


i 





16 


the plaintiffs in accordance with the aforementioned 
assignment agreement”; and the court directed the 
defendant administrators to pay said sum to the plain¬ 
tiffs in certain specific proportions, with interest at 
6% from June 20, 1930. The Van Senden adminis¬ 
trators were also ordered to pay to the plaintiffs the 
sum of $34.00 in reimbursement of court costs and the 
sum of $175.00 in reimbursements of the Auditor’s 
fee, and to pay to the plaintiffs’ attorneys the sum 
of $750.00, ‘ 4 which the court finds to be a reasonable 
attorneys’ fee for their services for the plaintiffs 
herein, and which fee the court finds should be and 
hereby is taxable against said defendant adminis¬ 
trators”. The decree then concludes with a specific 
declaration “that none of the findings of fact or con¬ 
clusions of law embodied in this decree shall be held 
to apply to or affect the rights of the defendant G. G. 
Loehler Construction Company in this cause” (R. 59). 

Appellants' Assipnmevts of Error . 

The fifteen alleged errors assigned by the defend¬ 
ant administrators (R. 60-62) may be conveniently 
grouped as was done by appellants in their brief, and 
raise the following questions: 

I. The sufficiency of plaintiffs’ bill of com¬ 
plaint as stating a cause of action against the 
defendant administrators. 

Tl. The sufficiencv of the answer of the defend- 
ant administrators. 

III. The correctness of the Auditor’s report. 
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IV. The final decree against the defendant 
administrators. 

V. The right of plaintiffs to a decree fjor 
counsel fees. 

These propositions will be considered in order. 

ARGUMENT. 


I. 

THE PLAINTIFFS’ BILL OF COMPLAINT EN¬ 
TITLES THEM TO EQUITABLE RELIEF, j 

The question of the sufficiency of plaintiffs’ bill jof 
complaint was squarely raised by the defendant ad¬ 
ministrators on motion to dismiss the bill, and com¬ 
pared with it the other issues raised by the defend¬ 
ants are unimportant. If plaintiffs’ right to relief Jin 
equity under tlie allegations of their bill of complaint 
be once established, then the propriety of the remain¬ 
ing proceedings in the cause becomes manifest. 

Plaintiffs’ case is based wholly on their rights aris- 
ing out of the deed of assignment from Loehler Cdn- 
struction Company to Van Senden, the substantive 
provisions of which have heretofore been set out in 
full. Counsel for the defendant administrators main¬ 
tained that this assignment agreement created no en- 
forceable rights in the plaintiffs, and that plaintiffs’ 
only interest in it was such as might be derived from 


3 / 
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a voluntary performance of the terms of the assign¬ 
ment by Van Senden. 

It will be remembered that at the time the agree¬ 
ment was executed by the Loehler Construction Com- 
panv it was indebted to plaintiffs on notes secured 
by certain properties owned by the Loehler Construc¬ 
tion Company in the District of Columbia. The Loeh¬ 
ler Construction Company was also indebted to Her¬ 
man W. Van Senden, who held security on one parcel 
of the aforesaid property, subject to the prior liens 
of the plaintiffs. It was at this stage of the matter 
that the Loehler Construction Company executed an 
assignment of the rents and profits from the prop¬ 
erties to Herman W. Van Senden and constituted him 
its lawful attorney for their collection. It was provided 
in the assignment agreement that the rents and profits, 
after an allowance of commission for collection, should 
be applied first to “interest, and other charges under 

indebtedness secured bv lien senior to the lien” of 

•/ 

Herman W. Van Senden, and the balance applied to 
the indebtedness owed to the latter. It was further 
specifically provided that the agreement and power of 
attorney should be irrevocable until the “indebted- 
ness, principal and interest and charges, lias been dis¬ 
charged in full.” 

It will, therefore, be seen that the arrangement was 
a business transaction for the further security and 
payment of existing indebtedness of the Loehler Con¬ 
struction Company by applying the rents, from prop¬ 
erty already bound as security, according to priority 
of lien; and was not, as contended by defendant, a 
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mere gift to the plaintiff noteholders. (Distinguish 
Lust r. Miller, 55 App. D. C. 217, 4 Fed. (2nd) 29$, 
cited in appellants’ brief at page 21.) 

Under this state of facts did the plaintiffs, holders 
of notes secured by preferred lien deeds of trust op 

I 

the properties in question, have a right to demand 
that Van Senden carry out the terms of the assign¬ 
ment agreement, and that he apply the rents anji 
profits to the purposes mentioned in the instrument, 
/. r. y for the payment of interest and other chargejs 
on liens against the specific properties from which the 
rents accruedf It is submitted that the plaintiffs dpi 
have such right, and that upon Van Senden’s breach 
of the agreement plaintiffs are entitled to the equitable 
relief prayed for on the grounds set forth in the fol¬ 
lowing pages: 

A. The Assignment Agreement constituted Vah 
Senden and his administrators trustees for the plaiii- 
tiffs as their interest might appear. 


It will be noted that the “assignment agreement and 
power of attorney” was a formal instrument declared 

in terms to be irrevocable, executed under seal by thb 

1 

Loehler Construction Company with all the formali¬ 
ties of a deed; that it was acknowledged and delivered 
by (1. (J. Loehler, as attorney-in-fact for the granto|r 
appointed as such in the instrument, and that the 
terms of the instrument were assented to in writing by 
Van Senden himself. All of the elements necessary 
for the creation of a trust in the rents were present. 
The rents and profits accruing from the properties 
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could be the subject matter of a trust (infra). The 
properties wbre definitely described. The Loehler Con¬ 
struction Company, as owner, was the proper party 
to create the trust and Van Senden was a proper 
trustee. The parties were all named and the intcr¬ 
ests of the beneficiaries specifically provided for. The 
duration of the trust was fixed and certain. 


The intention of the parties to the instrument to 
create a trust is evident from several circumstances; 
first, the indebtedness of Loehler Construction Com¬ 
pany and its desire to see this debt secured and paid 
off; second, the fact that the rent was assigned for a 
particular purpose as described in the deed; third, the 
imposition on Van Senden, and his acceptance, of the 
affirmative duty to collect and pay over the rent ac¬ 
cording to the terms of the instrument; and, lastly, 
the granting of additional powers to Van Senden (as 
trustee), such as power to sue for rental and the 
power to appoint and substitute sub-agents. 

It is settled law that rent is a property right which 
may be the subject of an assignment or conveyance 
in trust. 

The Supreme Court of the United States has said: 


“Undoubtedly the owner of real estate can 
specifically appropriate rents and profits to a 
named purpose, or create a trust in them, sepa¬ 
rate and apart from the title to the real 
estate * * 

Gisborn v. Charter Oak Life Insurance 
Co., 142 U. S. 326; 35 L. Ed. 1029, 1034. 

See also: 

Chapman v. Plummer, 36 Wise. 262. 

Gest v. Pack wood (1889), 39 Fed. 525. 
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District of Columbia Code (1929), Title 2, 
Chap. 1, Sec. 3. 

Williston on Contracts , Vol. 1 , Sec. 414. 
Perry on Trusts (7th Ed.), Vol. 1, Sec. d8. 


The transfer by Loehler Construction Company bf 
its rights in the rent was by deed under seal which wks 
delivered to and accepted by Herman W. Van Senden. 
This was a sufficient transfer of the property right jof 
the Loehler Construction Company therein. 

Williston on Contracts , Vol. 1, Sec. 424. 

! 

Perry , supra , Vol. 1, Sec. 74, et sequitur. 

Pomeroy, Equity Jurisprudence (3rd Ed.) Vpl. 

3, Sec. 1235. | 


It is immaterial that the instrument creating tihe 
trust did not provide specifically that a trust was in¬ 
tended to be created. It is enough, as is here the case, 
that the intention to create a trust may be found from 
the entire instrument, construed with reference to tihe 
circumstances of the parties. Perry expresses the 
rule as follows: 

“There is no particular formality required or 
necessary in the creation of a trust. All that! is 
required is written evidence supplying every bs- 
sential detail of the trust. * * * Any agree¬ 

ment or contract in writing, made by a person 
having the power of disposal over property, 
whereby such a person agrees or directs that a 
particular parcel of property or a certain fund 
shall be held or dealt with in a particular man¬ 
ner for the benefit of another, in a court j of 
equity raises a trust in favor of such other per¬ 
son against the person making such agreement, 





22 


or any other person claiming under him volun¬ 
tarily or with notice.” 

Pen 7 / on Trusts, Vol. 1, Sec. 82. 

Nor is it any objection that Herman W. Van Senden 
was placed in the position of trustee as well as cestui 
que trust. 

Ex parte Conybeare/s Settlement (Chancery 
1853), 1 W. R. 458. 

Burbach v. Burbach, 217 Ill. 547, 75 N. E. 519. 

Story v. Palmer, 46 N. J. Eq. 1, 18 Atl. 363. 

Perry, supra, Vol. 1, Sec. 59. 

Smith v. Herr ell, 11 App. D. C. 425. 

Nor is it any objection that the plaintiffs furnished 
no consideration and were not parties to the agree¬ 
ment. 

Perry, supra, Sec. 96. 

Pomeroy, Equity Juris., Sec. 996. 

Lew in, Trusts, 71. 

This Court has repeatedly held that a trust was 
created in similar circumstances. Thus in Webster v. 
Harkness (1884) 3 Mackey 220 , one Lemon was en¬ 
titled to money for work performed as a contractor on 
the Washington City Orphan Asylum. When the 
money was paid, Lemon turned it over to Harkness 
with a simple note in writing directing him to pay it 
to certain sub-contractors and materialmen to whom 
Lemon was indebted. While the money was in the 
hands of Harkness he was garnished by a judgment 
creditor of Lemon. The court held that the money in 
Harkness * hands was impressed with a trust and, 
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therefore, not subject to attachment, even though 
some of the beneficiaries had not been notified of the 
arrangement. It is to be noted that the paper writing 
directing the payment to the creditors contained no 
trust language whatsoever, and, as in the case now be¬ 
fore the court, simply directed payment to certain 
creditors. I 

i 

This case was followed and approved in Smith v. 
II err ell (1898), 11 App. D. C. 425, on similar facets. 
Here the debtor was entitled to certain monevs coming 

* o 

i 

due on a building contract. He assigned these fuiids 
to a creditor with directions to the latter to first pay 
himself and then certain other named creditors. On 
an attachment levied by a judgment creditor of the 
assignor, the court held that a trust had been created 
though no trust language was used, and that the at¬ 
tachment was, therefore, unavailing. 

The analogv of these two cases to the case at bar is 
even more clearly illustrated when it is remembered 
that the Van Senden administrators have filed asweirn 
intervening petition in another cause setting 
that the rents in question under the assignment agree¬ 
ment, were not the property of the Loehler Construc¬ 
tion Company, and that the fund derived from said 
rents “is required to pay the interest money now due 
that has accrued on the notes secured by trusts on 
the property described in said assignment and whtch 
interest must be paid by petitioner (i. e., by the 
administrators) according to the terms of said assign¬ 
ment before any of said fund held by said Garnishee 
will become the property of petitioners” (R. 76). This 
intervening petition, of course, was not before the 
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court when the motion to dismiss the bill of complaint 
was heard, but it was admitted in evidence at the hear¬ 
ings before the Auditor and is quoted here for the pur¬ 
pose of showing that the defendants, by their own acts, 
admitted the existence of the trust relationship con¬ 
tended for in the bill of complaint. 

For other analogous cases where money or property 
lias been transferred or assigned for the benefit of 
others, and the courts have held the fund or property 
impressed with a trust, see the following: 

United States v. National Bank of Asheville 
(1896), 73 Fed. 384. 

Bd. of Co. v. Tollman (1906), 145 Fed. 773. 
Penn. Steel Co. v. N. Y. City By. Co. (1913), 206 
Fed. 665. 

McKee v. Lam on (1895), 159 U. S. 317; 40 L. 
Ed. 165. 

In the latter case the court said: 

“There can be no doubt of the general propo¬ 
sition that where money is placed in the hands 
of one person to be delivered to another, a trust 
arises in favor of the latter, which he mav en- 
force by bill in equity, if not by action at law. 
The acceptance of the money with notice of its 
ultimate destination is sufficient to create a duty 
on the part of the bailee to devote it to the pur¬ 
poses intended by the bailor. Taylor v. Ben- 
ham, 46 U. S. 5 How. 233, 274 (12: 130, 149); 
Kane v. Bloodgood , 7 Johns, Ch. 110, 11 Am. 
Dec. 417; Baring v. Dabney , 86 IT. S. 19 Wall. 1 
(22:90); National Bank of Baltimore r. Con - 
necticut Mat. L. Ins. Co., 104 U. S. 54 (26: 693); 
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Keller r. Ashford , 133 U. S. CIO (33:6671); 
Union Mut. L. Ins. Co. v. Hanford, 143 U. S. 
187 (36: 118); Ryan v. Dox, 34 N. Y. 307, p0 
Am. Dec. 696; Story, Eq. Jur. Sections 1041, 
1255; Mecliam Agenev, Sec. 568.” 

Inasmuch, therefore, as Van Senclen, and his ad¬ 
ministrators after his death, received the rents fre^m 
the properties of Loehler Construction Company, las 
trustees under the “assignment agreement”, they 
could only pay out the trust funds in accordance with 
the terms of the trust. Upon their failure so to do, 
the authorities are unanimous in holding that they are 
liable to an accounting to the plaintiffs as cestui que 
t-ru stent. 

B. The Assignment Agreement created an equitable 
lien or mortgage in favor of the plaintiffs. 

The lower court held, as a conclusion of law (R. 56) 
that the plaintiffs, as holders of notes secured Jby 
senior liens on the properties referred to in the as¬ 
signment “have an equitable lien upon moneys re¬ 
ceived by the said defendant administrators or [by 
Herman \Y. Van Senden, pursuant to said assignment, 
as alleged in the bill of complaint, and as found by tjlie 
Auditor in his report filed herein.” 

Neither Van Senden nor his administrators had any 
right or claim to the rents from property belonging to 
the Loehler Construction Company, except such rig;ht 
as was granted by the Loehler Construction Compainv 
in the assignment agreement. The property right;of 
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Van Senden in these rents was, therefore, at all times 
subject to the equitable lien impressed upon this fund 
for the payment of prior encumbrances by the terms 
of the instrument itself. The plaintiffs, as holders of 
notes secured by deeds of trust on the properties of 
Loehler Construction Company, were vitally inter¬ 
ested in the rents from the properties. They might 
well have resisted any effort on the part of the Loehler 
Construction Company to assign these rents to an¬ 
other had there been no provision in such assignment 
for their protection, on the ground that equity may 
insist that the rents and profits from property charged 
with a trust, be made applicable to the payment of 
such notes when the property is of insufficient security 
otherwise. In any event, the deed of assignment of 
Loehler Construction Company specifically provided 
for the payment from these rents, as a prior charge , 
of the sums due under these senior liens. 

As earlvas 1790 Lord Chancellor Thurlow in Ex 
* 

Parte Wills, 1 Ves. Jr. 162, stated the theory under¬ 
lying this conception of equity jurisdiction. In that 
case A, having borrowed certain money from B, leased 
land to C and assigned the rent to B. A went bank¬ 
rupt. His assignee in bankruptcy sold the land, paid 
off a prior mortgage, but refused to pay the residue 
to B on the assignment. In an action by B in equity, 
the court gave him relief, saying: 


“An assignment of rents and profits is an 
odd way of conveying; but it amounts to an 
equitable lien; and would entitle the assignee 
to come into equity and insist upon a mort¬ 
gage.’’ 



# 

Jones, iii his work on Mortgages (Vol. 1, Sec*. 235|), 
cites t lie language of Lord Thurlow with approval aiid 


states the rule: “An assignment of rents and profits 
of land as security is an equitable mortgage”. 

That no particular form of instrument is necessaijy 
in order to establish plaintiffs’ equitable lien is evi¬ 
dent from the following statement made by this Couft 
in National Bank v. Insurance and Trust Co., 17 App. 
D. C. 112, 123: 


“To constitute an equitable assignment of'a 
chose in action, all the authorities concur pi 
holding that no particular words or special forin 
is necessary. Indeed, it may be by parol, anji, 
as a general rule, anything written, said, <?r 
done, in pursuance of an agreement, and for 
valuable consideration, or in consideration of 
an antecedent debt, to place a chose in action <jr 
fund out of the control of the owner, and ap¬ 
propriate it to or in favor of another persoh, 
amounts to an equitable assignment. There¬ 
fore, an agreement between a debtor and a 
creditor, that the debt shall be paid out of la 
specific fund coming to the debtor, will operate 
as an equitable assignment. And so an order 
given by a debtor to his creditor upon a pet- 
son owing money to such debtor, or holding 
funds belonging to him, directing such person 
to pay the creditor out of such money or fund|s, 
will operate as an irrevocable equitable appro¬ 
priation or assignment of such money or fundjs, 
or a sufficient part thereof, if made in conse¬ 
quence of a direct agreement. This is the prin¬ 
ciple or doctrine settled by the leading cases 
upon this subject, of Roiv v. Dawson, 1 Vei., 
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Sr. .‘>31, and Bpall r. Bnwl.rs , 1 Ves., Sr. 348; 
3 Wli. & Tudor’s Load. Las. Eq. 380, 382, and the 
notes thereon. The principle of these cases has 
been adopted and followed in numerous subse¬ 
quent ! decisions, and by all standard text- 
writers, and is now the settled law upon the sub¬ 
ject. Spain r. Hamilton , 1 Wall. 604, 624; 2 
Sto. Eq. Juris., Secs. 1044, 1047; 2 Spen. Eq. 
855 et seq.” 


The case of Walker r Brown , 165 U. S. 654, 41 L. Ed. 
865, although the facts involved are complicated, is 
directly in point. In that case Brown was liable as 
surety on an obligation of Lloyd. In order to help 
Lloyd pay off the debt Brown loaned him $15,000 in 
bonds, which were deposited as security with the Union 
Bank which advanced Lloyd the money for paying off 
the debt. Llovd was also largelv indebted to Walker 
& Company for merchandise furnished him by the 
latter. Brown, the ultimate owner of the bonds, wrote 
Walker & Company that the bonds deposited with the 
Union Bank would be at the risk of the business of 
Lloyd with Walker & Company, and that any indebted¬ 
ness owed Walker & Companv bv Llovd should be 
paid off before the bonds were returned to him. Sub¬ 


sequently the loan made by the Union Bank was paid 
and Brown's bonds were returned to him, subsequently 
becoming part of his estate on his death. Lloyd having 
thereafter become insolvent and being largely indebted 
to Walker & Company, the question arose whether 
Walker & Company had a lien against the bonds, then 
part of Brown's estate. The Supreme Court held that 
the letter from Brown to Walker & Company was a 
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sufficient agreement and that an intention was shown 
thereby to impress an equitable lien on the bonds 
which was enforceable against Brown’s estate. See 
also: 

(rest v. Pack wood (1889), 39 Fed. 525; 

Wylie v. Co.re (1853), 15 How. 415; 14 L. E(ji. 

753; | 

Fourth National Bank r. Yardley (1897), 16|5 
U. S. 634; 41 L. Ed. 855; j 

Ketchum v. St, Louis (1880), 101 U. S. 306; 2p 
L. Ed. 999; I 

Ingersoll r. Coram (1908), 211 U. S. 335; 53 
L. Ed. 208; i 

Hauselt v, Harrison (1882), 105 U. S. 401; 26 
L. Ed. 1075; | 

Meier v. Northwest Thresher Co. (1912), 119 
Minn. 289. 


It makes little or no difference whether the act of 
the Loehler Construction Company in executing the 
assignment agreement to Van Senden is called a 
“trust” or an 4i equitable assignment”. The courts 
reach the same result whether such an instrument is 
termed a trust, a lien or a mortgage. In equity the 
parties are bound by their agreement. 

Since the lien, mortgage or trust attached upon thf 
completion of the agreement by its acceptance by Vap 
Senden, all funds coming into his hands or into the 
hands of his administrators were bound by it. These 
funds, therefore, did not become a part of Van Sent 
den’s general estate, but were taken by his administ 
trators for the sole purposes of the trusts as expressed 







ill the assignment agreement, and plaintiffs, under the 
allegations of their bill of complaint, were entitled to 
an accounting for sin'll funds. 

Brown v. Walker , supra; 

Wylie v. Coxe, supra; 

Hauselt r. Harrison , supra. 


C. The Assignment Agreement is enforceable in 
equity by the plaintiffs as a contract for their benefit. 


Practically the only cases cited in appellants’ brief 
(the excuse being elsewhere given that citation would 
lie superfluous) are to sustain the proposition that the 
agreement is one for the benefit of a third person, who 
cannot enforce performance thereof. But this is a mis¬ 
application of the law, and the cases cited by the de¬ 
fendant are not in point. 

In the ordinary type of third party contract A may 
furnish consideration to B upon B’s promise to per¬ 
form certain services to C, there being no indebtedness 


from A to C. This is known as a donee or sole bene¬ 
ficiary contract. Or A, being indebted to C, may, upon 
valuable consideration, obtain B’s promise to pay C 
and thereby relieve A from his debt; this being the so- 
called creditor-beneficiary type. But the case now at 
bar falls into neither category. Van Senden did not 
assume and agree to pay the debts of Loehler Con¬ 
struction Co., to the plaintiff upon consideration fur¬ 
nished him by the Construction Co. The latter con¬ 
veyed its property to Van Senden with directions to 
pay rents both to plaintiffs and himself, in a certain 
specified priority, if and when said rents were received. 



If, therefore, the lessees of the property had become iii- 
solvent or otherwise unable to pay, Van Senden would 
have been under no liability to pay. His liability wqs 
measured by the existence of the fund assigned. It 
is for this reason that it is respectfully suggested that 
the agreement constituted a trust or an equitable lien 
on the rents, rather than a contract for the benefit of 
a third person. 

But even though the agreement be considered only 

as an ordinary contract between Loehler and Van 

* 

Senden, the plaintiffs, as third parties intended to lie 
benefited thereby, may maintain this suit in equity and 
secure performance of the contract by Van Sendenfs 
administrators. The lower court held as a matter qf 
fact that the assignment contract was “for the bene¬ 
fit, in part” of the plaintiffs (R. 55). If this be tru^, 
and it is submitted there can be no doubt of that facit, 
or if the contract is held as creating a trust or fiduciary 
relationship, or creating an equitable lien—in any oije 
of such events, the plaintiffs are entitled to maintain 
a suit in equity thereunder. 

It is respectfully submitted that the cases cited b|y 
appellants do not in any way sustain their denial qf 
liability herein. 


Constable v. Nat . .V. S. Co., 154 U. S. 72, 38 L. Ed. 903 
(cited at page 21 of appellants’ brief), involved a ques¬ 
tion of construing two contracts together, both of which 
covered the loss of certain property by fire. A reading 
of the full paragraph from which the defendant’s quo- 
tation is taken, and also the omissions from the quota¬ 
tion, represented by the asterisks, will be sufficient tio 
convince the court that the broad language there used 
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was with reference to facts totally different from those 
involved in the principal case. Indeed several of the 
cases cited by the court, such as Hendrick v. Lindsay 
and Keller v. Ashford, allowed the beneficiary of a 
third party contract to recover. 

Austin v. Seligman, and Fed. Surety Co. v. Minn. 
Steel & Mach. Co., cited in appellants’ brief at page 22, 
were both actions at law, and are therefore inapplicable 
here, since, as is hereafter shown, equity will enforce 
third party contracts where a court of law will not. 

In Penn. Steel Co. v. N. Y. City Ry. Co. (appellants’ 
brief, page 22), the court expressly refused to decide 
whether the beneficiary had a right to sue as such, say¬ 
ing that, even granting his right of action, it was too 
vague and indefinite to be enforceable. See the report 
of that case in 198 Fed., at page 175. 

In the Penn Cement Co. v. Bradley Contracting Co. 
case (appellants’ brief, page 22), the court expressly 
recognized the right of the plaintiff, a third party, 
to sue on the contract, but denied recovery on the 
ground that since the contract specifically provided that 
all claims had to be first referred to an engineer, and 
since plaintiff had failed to conform, that he was pre¬ 


cluded by his own neglect. 

Freedmans Sav. & Trust Co. v. Shepherd (appel¬ 
lants' brief, page 22) is entirely in accord with the argu¬ 
ment of the plaintiffs, holding that the assignees of 
rent take precedence over a mortgagee whose security 
did not include the rents. Dillon v. Barnard, the last 
case cited by defendants on page 22, is so clearly in¬ 
applicable as to need no comment. 
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In those actions brought at law by one not a party to 
a contract the reason for the court’s refusal to grant 
relief has been that it will subject the promisor to two 
suits, one by the promisee and the other by the bene¬ 
ficiary. This is the reason for the rule as given by 
Justice Strong in Second Natl. Bank v. Grand Lodge 
(1878), 98 U. S. 50, 25 L. Ed. 75, and by Justice Gray in 
Keller v. Ashford (1890), 133 U. S. 369, 33 L. Ed. 667. 
The first case was an action in assumpsit at law ahd 
relief was denied to the third party plaintiff. In the 
latter case, however, the action was by bill in equity and 
the plaintiff allowed to recover. In the Keller case 
the court admitted that the facts then before it could 
not be distinguished from those in the Grand Lod^e 
case, there being no more consideration furnished by 
the plaintiff, no more privity, no more intention to 
benefit in the one case than in the other, and stated 
that if the action had been at law only the promisee 
could recover. But the court pointed out that the ac¬ 
tion was in equity and was therefore to be decided 
upon equitable principles, and on this reasonifig 
granted relief. 

The reasons for the difference in result are fairly 
obvious. A court of law can only decide the matters 
before it between the two parties. A court of equity 
can fully adjudicate all the rights of all the parties 
concerned. It is for this reason that the objection that 
the promisor may be subjected to two suits, falls to the 
ground when the action is in equity and both tjie 
promisor and promisee are joined in the suit, as v^as 
done in the principal case. The further reason for the 


of 
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rule is well stated by Judge Sanborn in Silver King Co. 
v. Silver King Co. (1913), 204 Fed., at page 169 (quoted 
with approval in Cobb v. Interstate Mtg. Co. (1927), 
20 Fed. (2nd), at page 789), as follows: 

“When a grantee contracts with his grantor 
to pay the latter’s debt or obligation in pay¬ 
ment or in part payment for the conveyance, 
the creditor or obligee may accept and appro¬ 
priate that contract to himself and maintain a 
suit in equity to enforce it. In that event the 
grantee becomes the principal debtor and the 
grantor the surety, and the creditor’s suit 
stands on the equitable doctrines that the 

creditor mav have the benefit of anv securitv 
* * 

or obligation given by the principal debtor to 
the suretv, and that to avoid circuitv of ac- 
tion—that is to sav, an action by the creditor 
against the original debtor and a subsequent 
action by the latter against his grantee—the 
creditor may be, and is in equity, substituted 
for the promisee, the grantor. Keller v. Ash¬ 
ford, 133 U. S. 610, 623, 625, 626, 10 Sup. Ct. 
494, 33 L. Ed. 667; Johns v. Wilson , 180 U. S. 
440, 447, 21 Sup. Ct. 445, 45 L. Ed. 613; Thomp¬ 
son v. Clieesman, 15 Utah 43, 48, 49, 48 Pac. 
477; Blackmore v. Parkes, 81 Fed. 899, 900, 26 
C. C. A. 670, 671.” 

It is, therefore, well established that a third party 
named in contract may adopt it and secure perform¬ 
ance in equity though he furnishes no consideration 
and is not privy to the promise. 

Dancel v. Goodyear Shoe Mach. Co. (1905), 137 
Fed. 158. 

Silver King Co. v. Silver King Co. (1913), 204 
Fed. 168. 
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Cobb v. Interstate Mtg. Co. (1927), 20 Fed- 
(2nd) 7S6. | 

Wylie v. Coxe (1853), 15 How. 415; 14 L. Eel 


753. 


Hendrick v. Lindsay (1876), 93 U. S. 143; ^3 
L. Ed. 855 (even at law). 

Ketchum v. St. Louis (1880), 101 U. S. 306; 25 
L. Ed. 999. 


Keller v. Ashford (1890), 133 U. S. 369; 33 L. E(j. 
667. 

McKee v. Larnon (1895), 159 U. S. 315; 40 ijj. 
Ed. 165. 


And particularly may the third party recover wheije 
the contract creates a lien or equitable interest in his 
favor. Mr. Justice Strong in the Grand Lodge Cas£, 
supra , in speaking of the exceptions to the rule requir¬ 
ing privity of contract, said: 


“One of them, and by far the most frequeit 
one, is the case where, under a contract be¬ 
tween two persons, assets have come to the 
promisor’s hands or under his control which 
in equity belong to a third person. In such a 
case it is held that the third person may sue in 
his own name. But then the suit is founded 
rather on the implied undertaking the law 
raises from the possession of the assets, thajn 
on the express promise.” 

Judge Wallace in Austin v. Seligman, 18 Fed. 51&, 
though denying recovery in an action at law, admitted 
that: 

“There is a class of cases where, under a 
contract between two persons, property has 


i 

i 

i 
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come to the hands of one of them, which in 
equity is charged with a lien or trust in favor 
of a third person, in which the latter may sue 
in his own name upon the promise to discharge 
the lien or assume the trust.” 

It is submitted that the principal case falls squarely 
into the class of cases referred to by Judge Wallace, 
and that the agreement created an equitable lien, mort¬ 
gage, or trust. 

Even the counsel for appellants, in the quotations 
in his brief, admits that if the contract was actually 
intended for Ihe benefit of the plaintiffs, they can sue 
thereon. It is submitted that this intention undoubt¬ 
edly appears when the agreement in the principal 
case is read in the light of the circumstances of the 
parties. The rents were to be applied to the debts of 
the plaintiffs before Van Senden was to get one cent. 
How then can he contend that the contract was not 
made for plaintiffs’ benefit—in fact, primarily for 
their benefit, since all other interests were specifically 
deferred? It would be hard to imagine a case in which 
the intention to prefer one of two creditors is more 
apparent. 

Another objection of the defendant administrators 
is that the plaintiffs furnished no consideration. This 
position is untenable. The antecedent indebtedness of 
Loehler Construction Company to plaintiffs was ade¬ 
quate consideration between those two parties (Mar- 
bury v. Brooks, 7 Wheat. 556; Swift v. Tyson, 16 Pet. 
1; McKee v. Lamon, supra), and it will be admitted 
that there was sufficient consideration between the 
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Construction Company and Van Senden even if the 
effect of the seal be disregarded; so that in the last 
analysis appellants’ only objection is that there whs 
no actual consideration between plaintiffs and Van 
Senden. This is not necessary, for, as pointed oilt 
above, the suit being in equity, plaintiffs are subrp- 
gated to the collateral benefits and rights of the Con¬ 
struction Company, and stand in its shoes as against 
Van Senden (cases supra). 

Having established plaintiffs’ right to sue, the ques¬ 
tion is raised as to the effect of the alleged direction 
of the Construction Company to defendant adminis¬ 
trators to pay it part of the funds in their hands and 

i 

apply the balance to the indebtedness to Van Sendeh. 
It is well established that a third party contract having 
once taken legal effect cannot be recalled or rescinded 
to the detriment of the party named as beneficiary, 
or without his consent. 

Bay v. Williams, 112 Ill. 91, 54 Am. Rep. 209. 

Tiveeddale v. Tweeddale, 116 Wise. 517; 96 Am. 

St. Rep. 1003. ! 

Keller v. Parish (1929), 196 N. C. 733. 

Starbird v. Cranston, 24 Colo. 20, 48 Pac. 652. j 

Cobb v. Heron f 78 Ill. App. 654 and 180 Ill. 49. 

Rogers v. Gosnell, 58 Mo. 589. 

Sedwick v. Blanchard, 164 Wis. 421; 160 N. W. 

267. j 

In any event, the facts in the instant case definitely 
negative the right of the defendant administrators to 
take advantage of the death of Van Senden as “termh 


I 
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nating” the contract, or of the alleged oral instruc¬ 
tions of the Loehler Construction Company purported 
to have been given on June 20, 1930, to make other 
disposition of the fund in their hands. It is submitted 
that Van Sendeirs death did not and could not termi¬ 
nate the contract in so far as plaintiffs’ rights there¬ 
under are concerned; and the defendant adminis¬ 
trators having no claim or title whatever to the rents 
except by virtue of the assignment instrument itself 
cannot be heard in equity to claim the benefits under 
the agreement without assuming the obligations as 
well. The testimonv before the Auditor shows that 
the defendant administrators had substantial funds in 
hand on May 29, 1930, applicable to interest and taxes 
which they failed to pay, and that the entire amount 
which plaintiffs have been held entitled to recover was 
in the hands of the defendant administrators on June 
19, 1930, prior to their alleged receipt of instructions 
from the Loehler Construction Company to make 
other disposition of the fund. It must strike the court 
as significant that the defendant administrators 
agreed to pay and did pay over to the Loehler Con¬ 
struction Company the sum of $250 in cash, as an in¬ 
ducement necessary to procure the direction from that 
company to apply the balance of the funds to the Van 
Senden indebtedness. If, as claimed by the defendant 
administrators, they had authority to make such ap¬ 
plication without the consent of the Loehler Construc¬ 
tion Company, why did they hold out the $250 
“bonus” in order to procure the written directions 
which they sought? It is significant also to note that 
the money was not paid over to the Loehler Construe- 


tion Company until August 8, 1930 (R. 68), and it is 
admitted in the answer of the defendant adminis¬ 
trators (R. 24) that the balance of the funds in tie 
hands of the administrators was not applied to tlie 
Van Senden indebtedness until sometime after June 
20, 1930. | 

In any event, on June 19, 1930, the defendant ad¬ 
ministrators had moneys in their hands which, by thejr 
own admission (R. 74), were applicable' under the as¬ 
signment agreement to the payment of taxes on tlie 
properties and interest and principal then overdue dn 
the notes held by the plaintiffs. The defendant ad¬ 
ministrators held this fund from that date untjil 
August 8, 1930, without making application of it, ai^d 
do not contend that they received any written instruc¬ 
tions from the Loehler Construction Company to malie 
other disposition of it, prior to July 17, 1930 (R. 1%- 
73). Strong doubt may be inferred as to the ex¬ 
istence in fact of the oral instructions alleged tjo 
have been given on June 20, 1930; but even assuming 
that such instructions were then given and the right pf 
the parties to give and to act on them, the defendant 
administrators owed plaintiffs a duty prior to thdt 
time to pay out the moneys in their hands for the pur¬ 
poses mentioned in the assignment. The defendant 
administrators will not be permitted in a court df 
equity, by attempted collusion with the Loehler Con¬ 
struction Company, to defeat the equitable rights df 
the plaintiffs under the assignment agreement entered 
into for plaintiffs’ benefit and under which they held 
a substantial interest. 
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II. 

THE ANSWER OF THE DEFENDANT ADMINIS¬ 
TRATORS WAS INSUFFICIENT AND THE 
MOTION TO STRIKE THIS ANSWER WAS 
PROPERLY SUSTAINED. 

If plaintiffs’ bill of complaint states a cause of 
action in equity entitling them to an accounting from 
the Van Senden administrators of rents and profits 
received from the property under the assignment 
agreement, the answer interposed by the defendant 
administrators to this bill of complaint was wholly 
insufficient in law or equity to constitute a defense to 
the suit. As has been heretofore set out in the state¬ 
ment of facts, supra , this answer admitted all of the 
essential allegations of fact in the bill of complaint. 
It sought to avoid the legal result of these facts by 
averring conclusions of law to the effect that the plain¬ 
tiffs had no interest in the assignment, that the rents 
were the exclusive property of the Loehler Construc¬ 
tion Company and that they were held by Van Senden 
“subject to any creditor’s lien he might have thereon, 
or to such disposition as the said defendant G. G. 
Loehler Construction Company might direct and de¬ 
fendants’ intestate might consent to” (R. 21-22). The 
answer averred in one sentence that Van Senden’s 
death terminated the instrument and in the next ad¬ 
mitted that the defendant administrators collected 
rents thereafter under the instrument and “assumed 
to act under said instrument” (R. 22-23). The answer 
averred that the moneys disbursed by the adminis- 



trators were the property of the defendant Loehl^r 
Construction Company, subject only to the interest re¬ 
served to Van Senden in said instrument (R. 24), al¬ 
though the same administrators had previously stated 
under oath (R. 76) that the Loehler Construction Coih- 
pany had no property interest whatever in said rents. 
The only facts put in issue by the answer are found in 
the denials of certain allegations contained in the 14tjh 
and 15th paragraphs of the bill of complaint respect¬ 
ing the detailed terms of the foreclosure sales of tlje 
properties, following default in payment of the secoijd 
trust notes, and with respect to the amount of tfye 
deficiencies remaining on these notes. These denials 
did not in any way affect the right of the plaintiffs to 
the accounting prayed for in the bill and could only 
affect the amounts which plaintiffs were entitled to 
recover on such an accounting. 

The court, on motion of the plaintiffs, properly struck 
from the answer certain of the more glaring conclp- 

i 

sions of law found in paragraphs 7 and 12 of the an¬ 
swer and then on motion struck out the entire answer 

| 

of the defendant administrators as containing no alle- 
gations of fact which would bar the plaintiffs from the 
relief claimed. It is submitted that this action of the 
court was wholly proper and a detailed examination Of 
the averments of the bill and of the answer of the ad¬ 
ministrators, paragraph by paragraph, will show that 
no other course was open to the trial court, it having 
once determined that plaintiffs’ bill of complaiht 
stated a cause cognizable in equity. 



The defendant administrators having elected to 
stand on their answer and declining to ask leave to 
amend, the court entered a decree (R. 33) declaring 
the defendant administrators liable to the plaintiffs 
for the accounting claimed by them and, as heretofore 
stated, referred the cause to the Auditor to determine 
this acounting and to recommend in addition what in¬ 
terest, costs and reasonable attorneys’ fees should be 
assessed against the defendant administrators by rea¬ 
son of the matters and things alleged in plaintiffs’ bill 
of complaint (R. 33, 35). It is submitted that this was 
the proper action for the court to take and that the 
defendant administrators cannot complain of this ac¬ 
tion, they having elected in realitv to stand or fall on 
the sufficiency of plaintiffs’ bill of complaint. 

III. 

THE EXCEPTIONS TO THE AUDITOR’S 
REPORT ARE NOT WELL TAKEN. 

The next alleged errors assigned bv the Van Senden 
administrators relate to the failure of the court 
to sustain exceptions filed by them to the Auditor’s 
report, which set forth the accounting between the de¬ 
fendant administrators and the plaintiffs. These ex¬ 
ceptions were based in part upon the same objections 
which had previously been raised by the defendant 
administrators to the legal effect of the assignment 
agreement. 

There was no dispute before the Auditor as to the 
amount of money which had been received by Van 
Senden and the administrators from rents from the 
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properties above the amount disbursed on account of 
prior liens, nor was there any dispute as to the exist¬ 
ence on May 29, 1930, of substantial defaults in prin¬ 
cipal and interest on the notes secured by these prior 
liens. These defaults materially exceeded the renis 
which were paid to Van Senden and his administra¬ 
tors (sec Schedule B to Auditor’s Report, R. 44, 45). 
It was likewise shown that on June 19, 1929, the day 
before the alleged verbal instructions given by Loehler 
to the defendant administrators, all of the moneys fcjr 
which accounting is here sought, were in the hands Qf 
the administrators (R. 66, 67, 77), and that on that 
date no attempt had been made by the Loehler Coil- 
struction Company to revoke the assignment agree¬ 
ment. 

The defendant administrators, however, in their ex¬ 
ceptions to the Auditor’s report, object that the 
Auditor did not hold that the defendant administrators 
were entitled at the end of each month to apply “sur¬ 
plus rents” to the Van Senden indebtedness without 
taking into consideration accrued interest on prior 
liens. It is submitted that such rents were properly 
chargeable for accrued interest, even though that in¬ 
terest was not yet due. But in any event the defend¬ 
ant administrators estopped themselves from raising 
this point by the admission in their answer, whic[h 
plaintiffs introduced in evidence before the Auditqr 
(R. 79), that the sum of $3,191.50 (later corrected to 
$3,224.00) had not theretofore been applied on account 
of the Loehler indebtedness to Van Senden, and thkt 
said sum was disbursed for said purpose after June 


i 
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20, 1930 (R. 24). The defendant administrators then, 
by their own admission, on the morning of June 20, 
1930, had in their hands the sum of $3,191.50 under 
the assignment agreement, which sum was applicable, 
by its terms, to the payment of overdue charges of 
interest and principal on the prior liens secured upon 
the properties. 

The only other substantive exception to the re¬ 
port of the Auditor (aside from the allowance of 
attorneys’ fees, which will be treated separately 
hereafter) relates to his charging the defendant ad¬ 
ministrators with interest on the funds in their hands 
from and after June 20, 1930. Inasmuch as the de¬ 
fendant administrators were found to have that fund 
in their hands on June 20, 1930, which should have 
been applied on or before that date to the payment 
of interest and principal of prior liens held by the 
plaintiffs, the plaintiffs obviously are entitled to re¬ 
cover from the defendant administrators interest on 
the principal sum from the date when it was payable. 
The amount payable on that date was not unliquidated 
as contended by the defendant administrators, but 

v 7 

was a definite liquidated fund in their hands. 

IV. 

THERE WAS NO ERROR IN THE ENTRY OF THE 
FINAL DECREE AGAINST THE DEFENDANT 
ADMINISTRATORS. 

It is submitted that the objections of the defendant 

administrators to the final decree of the court are 

whollv frivolous. 

* 
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Counsel for defendant administrators object that 
the lower court did not find the facts specially on which 
plaintiffs were entitled to relief, and that it did nbt 
state separately its conclusions of law thereon as re¬ 
quired by Rule 70% of the Rules of Practice in Equity 
promulgated by the United States Supreme Court. A 
reading of this final decree of the court (R. 55-59) 
shows that it contains full, complete and special find¬ 
ings with respect to every material fact on which plain¬ 
tiffs ’ right to relief depended; and that in addition 
thereto the court stated separately in paragraph 4 
of the decree the conclusions of law on which the de¬ 
cree was based. 

An objection apparently more serious on its fade 
is also made to the entry of any final decree against 
the defendant administrators while the cause was still 
at issue awaiting hearing on the answer of the defend¬ 
ant Loehler Construction Company. The decree did 
not purport to affect the rights of the Loehler Con¬ 
struction Company in so far as concerned any issues 
of facts raised by its answer to plaintiffs’ bill of com¬ 
plaint and the decree specifically provided (R. 50) 
“that none of the findings of fact or conclusions pf 
law embodied in this decree shall be held to apply tjo 
or affect the rights of the defendant G. G. Loehldr 
Construction Company in this cause”. It will be 
noted that the answer of the Loehler Construction 
Company (R. 31-32) admits the allegations of the bill 
of complaint with regard to its ownership of the prop¬ 
erty, its execution of the deeds of trust and notes re¬ 
ferred to therein, and its execution and delivery 6f 

i 
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the assignment agreement. It does not deny that the 
allegation in paragraph 7 of the bill of complaint “that 
said agreement was in full force, effect and operation 
at all times from the date thereof, up to and including 
June 20, 1930” (R. 7). The answer of the Loehler 
Construction Company denies, however, that there 
was any consideration for the execution of the second 
deed of trust referred to in paragraph 5 of the bill of 
complaint, or that it owed an indebtedness for the 
notes held by the plaintiffs Wilkinson, David, Solomon 
and Gary & Risher, Inc. 

Inasmuch as the answer of the Loehler Construc¬ 
tion Company admitted the existence of the assign¬ 
ment agreement and the fact that it was in full force 
and effect from the date of its execution until June 
20, 1930, it could not be heard to contend at any trial 
of the cause on issues joined, in so far as it was con¬ 
cerned, that Van Senden and his administrators 
should not pay over to the plaintiffs moneys due under 
the senior liens specifically referred to and confirmed 
in the assignment agreement. In any event, the 
Loehler Construction Company admittedly had no in¬ 
terest in these rents, nor in their application, inasmuch 

as no claim was made bv it that its indebtedness to 

* 

Van Senden has been satisfied. The defendant ad¬ 
ministrators, therefore, were not prejudiced by the 
entry of this decree, nor upon the affirmance of the 
decree could they be compelled to pay over the money 
twice. No appeal is pending, nor has one been sought 
on behalf of the Loehler Construction Company. 

Finally the defendant administrators objected to 
the entry of any decree that they pay to the plaintiffs 
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the sum specitied therein until the expiration of the 
time fixed for the filing of their account, or until as¬ 
certainment of the assets and liabilities of their intes¬ 
tate, or until they might file their sworn statement 
that they did not have in their possession assets to dis¬ 
charge all just claims; and in support of their objec¬ 
tions cited Sec. 252, Chap. 10, Title 29 of the Code Of 
Laws of the District of Columbia. It may be noted 
in passing that this section applies only to judgments 
following a verdict of a jury in any suit against dn 
executor or administrator; but in any event there is 
no restriction upon the power of the court under th|s 
statute to assess and pass judgment against an exe¬ 
cutor or administrator before expiration of the time 
limited by law or by the court for the passing of his 
account or until an ascertainment of the assets arid 
liabilities of the decedent unless “the said executor 
or administrator shall make oath * * * that he 

hath asets to discharge all such just claims.” The de¬ 
fendant administrators did not make or present ariy 
such statement to the court. The trial justice stated 
before the decree was entered that “defendant ad¬ 
ministrators could thereafter move the court to sus¬ 
pend execution of the decree, for cause shown” (B. 
54). The defendant administrators did not and have 
not filed any sworn statement under oath that they 
have not assets sufficient to discharge all just claiihs 
against the estate of the decedent. They are, there¬ 
fore, not in a position to object at this time, and before 
this court, to the entry of the decree in the form i^. 
which it was finally signed. 
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V. 

THE COURT HAD POWER TO ASSESS AN 
ATTORNEYS’ FEE FOR THE PLAINTIFFS 
AGAINST THE DEFENDANT ADMINISTRA¬ 
TORS UNDER ALL THE CIRCUMSTANCES OF 
THIS CASE. 

The objection of the defendant administrators to the 
assessment against them of an attorneys’ fee of 
$750.00 to counsel for the plaintiffs appears to be 
based on the contention that the right to such a fee is 
barred by the provisions of Title 10, Chap. 1, Sec. 2 
of the District of Columbia Code of 1929. This section 
of the statute is commonly known as the “fee bill.” 
It has application,however,only to fees and costs which 
are strictly chargeable as between party and party, and 
does not refer to the power of a court of equity to 
regulate fees of counsel and other expenses and 
charges as between solicitor and client. 

In the case of Eiclielberger v. Symons, 53 App. D. C. 
116, this court quoted with approval from the lan¬ 
guage of the Supreme Court of the United States in 
Trustees v. Greenougii, 105 U. S. 527, as follows: 

“The fee bill is intended to regulate only 
those fees and costs which are strictly charge¬ 
able as between party and party, and not to 
regulate the fees of counsel and other expenses 
and charges as between solicitor and client, nor 
the power of a court of equity, in cases of ad¬ 
ministration of funds under its control, to make 
such allowance to the parties out of the fund as 
justice and equity may require.” 
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Elsewhere in the case of Trustees v. Greenough , 
supra, the Supreme Court of the United States, which 
affirmed allowance of attorneys’ fees by a court of 
equity out of a trust fund under control of the court, 

* i 

said: 

I 

4 ‘The court below should have considerable 
latitude of discretion on the subject since it h^s 
far better means of knowing what is just aild 
reasonable than an appellate court can have. It 
is not shown in this case, by the appellants, th^t 
any of these allowances are excessive * * *i” 

i 

i 

This court has heretofore expressly declined to rule 
on the question whether or not attorneys’ fees may 
properly be allowed by an equity court from a fund 
in its hands (See Fletcher v. Coomes, 52 App. D. C. 
159). The question, however, is squarely presented 
to it for decision here. 

i 

The Supreme Court of the United States has ex¬ 
pressly held that the right of Federal Courts to allow 
costs does not rest upon an express statutory enact¬ 
ment of Congress (such as the fee bill), but up<|>n 
“usage long continued and confirmed by implication 
from provision in many statutes.” ( Newton v. Con¬ 
solidated Gas Company, 265 U. S. 78, 68 L. Ed. 900.) 

In the case of Niday v . Graef, 279 Fed. 941, the Cir¬ 
cuit Court of Appeals for the Ninth Circuit approved 
an allowance of an attorneys’ fee of $600.00 to ]be 
charged against the defendant in an equity suit fbr 
the cancellation of a deed which was held to have been 
obtained through the exercise of undue influence by a 
person occupying a fiduciary relationship to the 
grantor. 
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In the cast? in re Peterson, 253 U. S. 300, 64 L. Ed. 
919, the Supreme Court of the United States approved 
the taxing of an auditor's fee and expenses as costs 
against the losing party. 

The opinion of the Circuit Court of Appeals for 
the Eighth Circuit in the case of Guardian Trust Com¬ 
pany v. Kansas City Southern Raihuay Co., 2 J9 Fed. 
(2d) 233, contains an elaborate discussion of the in¬ 
herent power of United States courts of equity to 
allow attorneys’ fees as costs ‘ 4 between solicitor and 
client” and to assess such costs against the losing 
party aside from or irrespective of statutory pro¬ 
visions concerning taxable costs. As was said in that 
case: “Such allowances have been made in many cases 
of various classes whenever the special facts war¬ 
ranted.” 

In the Guardian Trust Company case the court 
found that a gross charge of fraud and misconduct 
had been made against the trustee and had not been 
sustained; that the ground for the suit was false, vexa¬ 
tious, wanton and oppressive; and the court directed 
a special allowance of attorneys’ fees. This case was 
reversed by the Supreme Court of the United States 
(281 U. S. 1) on other grounds, the Supreme Court 
expressly refusing to state an opinion as to whether 
or not “federal equity courts have jurisdiction to 
allow costs as between solicitor and client and to in¬ 
clude therein attorneys’ fees in excess of the amount 
prescribed by statute.” The opinion of the Circuit 
Court of Appeals is commended to the attention of this 
Court as containing a careful analysis of the law on 
this subject. 



Perry on Trusts and Trustees , 7th Ed. Par. 900, re¬ 
fers to various cases in which costs are properly 
assessable against a trustee, and included in these 
are the following: 

“If the misconduct or failure of the trustee 
to perform his duty or his mere caprice or Ob¬ 
stinacy (or his unjustifiable denial of the in¬ 
terest of the cestui) renders a suit necessary, 
lie must pay the costs. * * * So if a trus¬ 

tee sets up a claim of his own to the trust prop¬ 
erty, and fails in the claim, he must pay all 
the costs. * * * So, if a trustee has some 

private interest of his own separate from afid 
independent of the trust and he compels the 
cestui que trust to come into a court of equity 
merely for the purpose of procuring a decision 
at the expense of the state upon some point 
relating to his own private interest, the court 
will decree him to pay the whole costs. * * 

So, where trustees in their answer pleaded 
ignorance of the trust but the court intended 
from the papers annexed to the answer an in¬ 
tention to defeat the ends of justice, costs were 
imposed upon the trustees. * * * So, if the 

trustee set up any unfounded or inequitable 
defense.” | 

• i 
| 

It is respectfully submitted that the peculiar cir¬ 
cumstances of this case entitled the lower court in its 
discretion to assess an attorneys’ fee in favor of pon¬ 
tiffs’ counsel and to charge this fee against the de¬ 
fendant administrators. The defendant administra- 

j 

tors in this case were guiltv of a gross and wilful ire- 

o w c 

fusal to perform their duty under the trust. They 
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put the plaintiffs to the expense of maintaining a suit 
as cestui que trustent for the enforcement of rights 
that should have been accorded them as a matter of 
course. 

The defendant administrators sought to use the 
trust instrument for the benefit of their intestate in 
flagrant disregard of the provisions of the trust im¬ 
posed upon them. They contended, on the one hand, 
that the instrument ceased to exist after Van Senden’s 
death, and at the same time continued to collect rents 
thereunder and attempted to seize its benefits. In 
order to obtain payment to them of a portion of the 
fund, which had been attached, they stated under oath 
that the Loehler Construction Company had no prop- 
ertv interest whatever in it and that if thev received 
it they would be obliged to pay the funds out in ac¬ 
cordance with the terms of the trust before the Van 
Senden estate had anv interest therein. Two months 
later, having obtained the money, they swear (in their 
answer) that the fund belonged at all times to the 
Loehler Construction Company subject only to their 
rightful liens against it and denied wholly the in¬ 
terest of the plaintiffs therein. The Van Senden ad¬ 
ministrators admitted in their answer that the funds 
applicable to plaintiffs’ notes were in their hands on 
June 19, 1930, but in the hearing before the Auditor 
they sought to impeach their own answer by con¬ 
tending that a large portion of these funds had been 
applied by Van Senden to the payment of his claims 
before his death. They contended at one moment that 
they had a right to retain the funds as a creditor of 
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the Loehler Construction Company; and in the next 
they paid the Loehler Construction Company $250 in 
order to procure from it on July 17, 1930, a letter 
authorizing them to apply the funds toward the Van 
Senden claim, in deprivation of the rights of the plain¬ 
tiffs. It would be difficult, indeed, to find a more glar¬ 
ing example of wilful misconduct on the part of trus¬ 
tees than that of the defendant administrators in deal¬ 
ing with this trust property. 

Under these circumstances it is submitted that a 
court of equity has inherent jurisdiction as set oiit 
by Judge Booth in Guardian Trust Company v. Kan- 
sas City Southern Railivay Co., supra, to assess 
against the defendant administrators attorneys’ fe^s 
in favor of plaintiffs’ counsel. 

CONCLUSION. | 

For the foregoing reasons it is respectfully sub¬ 
mitted that the decree of the Supreme Court of the 
District of Columbia should be affirmed. 

CHAS. A. DOUGLAS, | 

EDMUND D. CAMPBELL, 
TYREE DILLARD, Jr., 
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